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1. From the General 

Secretary’s Desk 
 
The ELRC is pleased to provide stakeholders 
with its April 2014 Labour Bulletin.  It contains 
notes on recent case law of relevance to the 
education sector.  
 
We hope to both inform and stimulate readers.  
Some of the issues covered are contentious. It 
goes without saying that the views are those of 
the authors alone.  We would encourage an 
exchange of views on the jurisprudence 
generated by the courts and by the ELRC 
because these rulings shape the way the sector 
operates.   
 
We trust you will find value in these pages. 
 
Ms NO Foca 
ELRC, General Secretary   
________________________________________   
  

 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
2. The meaning of dismissal in 

terms of section 186 
 
2.1 FIXED-TERM CONTRACT 

PROTECTIONS EXTENDED 
 
The Labour Relations Amendment Bill has 
extended section 186 to include employees who 
have a reasonable expectation of permanent 
employment.  The LRA currently provides that a 
dismissal has taken place if an employee had a 
reasonable expectation that a fixed-term 
contract would be renewed on the same or 
similar terms, and when the employer did not 
renew it.  The Labour Relations Amendment Bill 
has amended section 186 to include employees 
claiming to have had a reasonable expectation 
of indefinite employment as follows: 
 

“186  Meaning of dismissal and unfair labour 
practice 

 
(1) ‘Dismissal means that -… 

 
(b)  an employee employed in terms of a 

fixed-term contract of employment 
reasonably expected the employer - 

 
(i)  to renew a fixed term contract of 

employment on the same or similar 
terms but the employer offered to renew 

In this Issue:                         APRIL 2014 
 
1 From the General Secretary's desk   ………………………………………….........................................................1 
 
2 Recent developments in Labour Law: 

  The meaning of dismissal in terms of section 186 …………………….…………...…….………..………………...1 
  Enforcement of collective agreement by a Bargaining Council ………………………………...……………….15   
   

3 Questions and Answers Section  .............................................................................................................................18
      



 
2 

it on less favourable terms, or did not 
renew it; or 

 
(ii)  to retain the employee on an 

indefinite contract of employment 
but otherwise on the same or 
similar terms as the fixed-term 
contract, but the employer offered 
to retain the employee on less 
favourable terms, or did not offer to 
retain the employee’.”1 

 
2.2  COMMENTARY 
 
The aim of this amendment is to remove an 
anomaly in the definition of “dismissal” in that 
there is currently no provision in the definition of 
an “employee” that provides for an employee 
who had a reasonable expectation that his 
services would be retained by an employer on 
an indefinite basis after the expiry of a fixed-
term contract.2  Employees who had gained a 
reasonable expectation that they would be 
offered an indefinite contract on the expiry of a 
fixed-term contract will now have a statutory 
provision to rely on in their attempts to seek 
redress. 
 
Employers have under the current LRA been 
able to utilise the services of temporary 
employees while they seek out candidates that 
are more suited to fill permanent positions.  After 
a position has become vacant or a new position 
has become available, employers have been 
able to employ someone temporarily to fill the 
position while they seek out an employee that 
they prefer.  Once the more suitable employee 
is found and employed the employer could 
either renew the fixed-term contract of 
employment or not.  Typically, this practice has 
been successfully used to buy employers the 
time they need to recruit suitable affirmative 
action employees.  This provision will make it 
more difficult, if not impossible, for employers to 
use employees employed on fixed-term 
contracts to fill a gap until the employer can find 
suitable affirmative-action candidates.3 
 
Employers will become more circumspect when 
employing fixed-term employees and consider 

                                                
1  The Labour Relations Amendment Bill [B 16B – 

2012]. 
2  See the Memorandum of Objectives of the Labour 

Relations Bill 2012. 
3  For an examples of this type of abuse of fixed-term 

contracts see the facts that led up to McInnes v 
Technikon Natal (2000) 21 ILJ (LC) and University 
of Cape Town v Auf der Heyde (2001) 22 ILJ 2647 
(LAC). 

their options often preferring alternatives such 
as working overtime, giving current employees 
additional responsibilities and the like.  
Employers will have to be far more thorough 
when employing temporary staff.  Employers 
have not required as rigorous a recruitment 
process when employing temporary staff as they 
do when an employee is being employed 
indefinitely.  Employers may now have to 
reconsider the process followed when temporary 
employees are employed and would be well 
advised to be more rigorous in their employment 
processes as such employee in question may 
become permanent. 
 
An employee who is precluded from the 
protections offered by the amendments 
introduced in terms of sections 198(A) to (C) by 
virtue of failure to conform to all of the 
requirements of those sections will have this 
section only to protect them from unfair 
dismissal.  There will be swathes of litigants, 
many of whom will have compelling cases to 
present of expectations of indefinite 
employment.  Large numbers of these litigants 
will come from the academic institutions that 
have long-standing entrenched systems of 
renewing fixed-term contracts over periods of 
many years.   
 
FIXED-TERM CONTRACTS AND 
REASONABLE EXPECTATION 
 
 
3.1  SECTION 198 AS IT CURRENTLY 

STANDS 
 
Section 198 of the LRA, as it currently stands, 
regulates Temporary Employment Services 
(TES), which it defines as any person who, for 
reward, procures for or provides to a client other 
persons who render services to, or perform work 
for, the client, but, however, is remunerated by 
the TES.  This provision ensures for the 
purposes of the LRA that any person employed 
and remunerated by a TES to perform work for a 
client is an employee of the TES, and the TES is 
the employer.  It would seem to be stating the 
obvious but it does provide employees and trade 
unions with some clarity when attempting to 
exercise any rights conferred on them by the 
LRA.  There is a distinction made between an 
independent contractor and an employee of a 
TES. Independent contractors are not 
employees of the TES and it follows then that 
the TES is not the employer of that person. 
 
Both the TES and the client will be jointly and 
severally liable in respect of contraventions of: 
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•     collective agreements concluded by 

bargaining councils regulating terms 
and conditions of service; 
 

•     binding arbitration awards regulating 
terms and conditions of employment;  
 

•     the BCEA; or 
 

•     determinations made in terms of the 
Wage Act number 5 of 1957 (“Wage 
Act”).4 
 
Where persons fall within the combined 
registered scope of two or more 
bargaining councils, those bargaining 
councils acting jointly may agree to bind 
to a collective agreement of any one of 
them:  
 

• a TES;  
• an employee of the TES; or  
• a client of the TES.  
 
Collective agreement will, however, only be 
binding if the scope of application has been 
extended to include non-parties within the 
registered scope of the bargaining council.  
 
Acting jointly, two or more bargaining councils 
may agree to bind any person who falls within 
the combined scope of application of their 
respective collective agreements to a collective 
agreement.  Persons who may be bound 
thereby are:  
 
• a TES;  
• an employee of a TES; or  
• a client of a TES.  
 
Agreements in this regard may only be 
concluded if: 
 
•     the bargaining councils have applied 

to the Minister of Labour (“the Minister”) 
to extend the agreement to non-parties 
that fall within their registered scopes of 
application; 

 
•     the Minister is satisfied that the terms 

of the agreement are more or less 
comparable with terms contained in 
their respective collective agreements. 
Agreements containing terms that are 
substantially more onerous than those 
contained in their respective collective 

                                                
4  See s 198 of the LRA. 

agreements will not meet the 
requirements; 

 
•      the Minister has extended the 

agreement by notice in the Government 
Gazette. 

 
3.1.1 COMMENTARY 
 
The aim of this provision is to regulate TES’s 
and ensure their compliance with the LRA, other 
legislation as well as collective agreements.  It is 
interesting to note that there has been no 
amendment to the definition of TES, as defined 
in this section.  One might have thought that 
more of a distinction would have been made 
between what is a TES and what is an 
independent contractor, as this will undoubtedly 
form the basis of many cases in the near future.  
 
Section 198(2) confirms that an employment 
relationship exists between the employee and 
the TES.  The services of the employee are 
placed at the disposal of the client by the TES.  
The parties are linked by an employment 
relationship between the employee and the TES 
on the one hand, and a commercial relationship 
between the TES and the client on the other 
hand.  No formal agreement exists between the 
employee and the client for whom the employee 
renders services or performs work.  The 
interrelated relationship can be referred to as 
being one of a tripartite nature.  An independent 
contractor is excluded from an employment 
relationship and therefore cannot be an 
employee of the TES or the client.5 
 
Section 198(4) of the LRA provides that the TES 
and the client are jointly and severally liable in 
the event of breach of BCEA, arbitration awards, 
collective agreements and the Wage Act.  The 
allegations by COSATU against TES’s are of 
widespread abuses carried out by employers in 
the form of paying wages that are less than the 
minimums in terms of collective agreements, 
making illegal deductions from wages, forcing 
employees to work excessive hours, the 
repeated and habitual flouting of other areas of 
collective agreements, sectoral determinations 
and the BCEA. 
 
It is difficult to understand why, if COSATU knew 
of specific cases of employers conducting their 
businesses in contravention of this provision, 
they did not seek the protections offered by this 
                                                
5 

 http://repository.up.ac.za/bitstream/handle/22
63/16144/Gericke_Temporary%282010%29.pdf?se
quence=1 (Accessed on 7 November 2013). 
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provision.  Given that TES employees can hold 
the TES and the client responsible for the 
transgressions alleged by COSATU, how can it 
be said that these employees have less 
protections than those afforded to other 
employees?  If an employer is not complying 
with the provisions of a bargaining council 
agreement or the BCEA, it is up to the employee 
or the employee’s trade union to register a 
complaint with the bargaining council concerned 
or the Department of Labour.  This can in almost 
all cases be done anonymously.  This can be 
done whether the employer is a typical employer 
or a TES. COSATU’s allegations of widespread 
abuse was a smoke screen used to motivate 
their calls to have the industry regulated out of 
existence in order to get rid of employers who 
were skilled negotiators and well versed in the 
labour laws.  
 
Section 198 was at a certain point during the 
process of preparing the Labour Relations 
Amendment Bill expunged from the 
amendments.  At that point in the process the 
legislators were intent on banning all TES’s and 
shutting down the industry as a whole.  They 
have since seen it fit to reintroduce section 198, 
but with large-scale amendments, some of 
which may not pass constitutional muster.  
 
3.2  AMENDMENTS TO SECTION 198 
 
The amendments contained in this provision are 
not earth-shattering and if these amendments 
were all that were to be made the TES industry 
would have been able to survive and thrive, 
albeit with a little more red tape. 
 
Where a client of a TES is jointly and severally 
liable for a breach in terms of section 198(4) or 
is deemed in terms of section 198A(3)(b) to be 
the employer of an employee: 
 

• that employee may institute proceedings 
against either the client as the employer 
or the TES or both; 

 
• inspectors from the Department of 

Labour ensuring compliance with the 
BCEA may enforce compliance against 
either the client as if it were the 
employer, the TES, or both; 

 
• any order or award made against a client 

or a TES may be enforced against the 
other.  

 
On commencement of employment by a TES an 
employee must be issued with the written 

particulars of employment that comply with 
section 29 of the BCEA as follows: 
 

•   the employer’s name and address; 
 
•   the employee’s name, designation and 

a brief job description; 
 
•   the place of work where the employee 

is required to present himself for work; 
 
•   the date on which the employee began 

work; 
 
•   the employee’s hours of work; 

 
•   the employee’s rate of remuneration 

accompanied by the method used to 
calculate the amount due; 

 
•   the overtime rate; 

 
•   other cash entitlements; 

 
•   a list of payments in kind, accompanied 

by an estimation of the monetary value 
thereof; 

 
•   the frequency with which the employee 

is to be remunerated (weekly, bi-monthly 
or monthly); 

 
•   any deductions that will be made; 

 
•   the notice period, or in the case of a 

fixed-term contract, the final date of 
employment; 

 
•   a brief description of any bargaining-

council agreement or sectoral 
determination with jurisdiction over the 
employer’s business; 

 
•   any period of employment with a 

previous employer that counts towards 
the current employment contract;  

 
•   a list of other documents that the 

employee is required to comply with as 
well as an explanation of where a copy 
of these documents can be viewed.6 

 
A TES that has employees in its employ at the 
time that the LRA is amended will be required to 
issue these written particulars within three 
months from the date of enactment.  
 

                                                
6  See s 29(1) of the BCEA. 
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No TES may employ an employee on terms and 
conditions of service that that are not permitted 
by:  
 
• the LRA; 
 
• any other employment law;  
 
• a sectoral determination;  
 
• a collective agreement; or  
 
• a collective agreement concluded by a 

bargaining council with jurisdiction over a 
client where a TES employee has been 
placed.   

 
Whether or not an employee of a TES is 
covered by a bargaining-council agreement or 
not will be determined by whether or not the 
client falls within the registered scope of 
application of a bargaining council.  The 
determination must be made by reference to the 
sector and area in which the client is engaged. 
 
The Labour Court or arbitrators, in any 
proceedings brought before them, may: 
 

•   make a determination as to whether or 
not provisions in an employment contract 
or provisions contained in a service 
agreement signed between a client and 
a TES are compliant with a bargaining 
council agreement with jurisdiction; and 

 
•   are empowered to make to make an 

appropriate award in this regard.  
 
Any person performing the functions of a TES 
must be registered with all the appropriate 
authorities in terms of legislation that prevails at 
the time.  The fact that a person acting as a TES 
is not properly registered as such with all 
appropriate authorities as may be required by 
law, will not constitute a defence to any claim 
made in terms of sections 198 or 198(A) of the 
LRA.  
 
3.2.1 COMMENTARY 
 
This section applies to all employees.  It is a 
general provision that sets out that a TES is the 
employer of its employees that are placed at a 
client to conduct work for that client, however, 
that both the TES and the client will be jointly 
and severally liable for specified contraventions 
of employment laws.7  
                                                
7  See the Memorandum of Objectives of the Labour 

Relations Bill 2012 22. 

 
The provisions that require that a TES comply 
with the requirements of law and the provisions 
of bargaining-council agreements are obvious 
and one wonders why the legislature saw fit to 
remind TES’s of that fact.  The TES’s right of 
registering itself and its staff with a bargaining 
council with jurisdiction over the client is in terms 
of most bargaining-council agreements’ 
mandates, and has always been done by law-
abiding TES’s.  So there would be little impact 
on the TES industry as a result of these 
provisions. 
 
The requirement that any agreement between a 
TES and a client in terms of a service-level 
agreement must comply with any bargaining 
council agreement with jurisdiction is also not a 
problem that would bother the TES or client too 
much.  Where there are real practical problems 
with compliance, the TES can seek an 
exemption from the requirement as any other 
employer would do.  It is perplexing as to why 
the legislators feel it necessary to treat TES’s 
differently from other employers.  If a TES or 
any clients are in breach of a bargaining council 
requirement then the matter should be dealt with 
in the normal way by the bargaining council and 
the parties made to comply. 
 
The requirement to register as a TES with the 
Department of Labour makes sense.  Law-
abiding TES’s would welcome regular 
inspections by a Department of Labour official 
as this would force unscrupulous TES’s to 
comply with the laws and by so doing level the 
playing fields.  A TES that does not comply with 
some of the requirements in law may have an 
unfair advantage over law-abiding TES’s.  This 
amendment in isolation would largely have been 
welcomed by the TES industry. 
 
ADDITIONAL PROTECTIONS PROVIDED TO 
ATYPICAL EMPLOYEES 
 
 

3.1 4.1  RESTRICTIONS ON TEMPORARY 
                     EMPLOYMENT SERVICES IN TERMS OF 
                     SECTION 198A 

 
In this section a “temporary service” means work 
for a client by an employee of a TES: 
 
• for a period of three months or fewer; 
 

•    as a substitute for an employee who is 
temporarily absent; or 
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•    in any category of work that is deemed 
to be a “temporary service” and is 
provided for as such in a collective 
agreement concluded by a bargaining 
council, a sectoral determination or a 
notice published by the Minister. 

 
Employees earning above the threshold as 
prescribed in terms of section 6(3) of the BCEA 
as amended from time to time, will not be 
entitled to the protections offered by the 
provisions contained in this section.  
 
For the purposes of the LRA an employee who 
is employed by a TES to work for a client, 
 

•   in compliance with all the requirements 
of section 198A(1) of the LRA will be an 
employee of the TES in terms of section 
198(2) of the LRA; 

 
•    who does not meet the requirements of 

a “temporary service” as contained in 
section 198A(1) will be deemed an 
employee of the client, and furthermore 
the employment contract will be deemed 
to be of an indefinite period, in other 
words, a permanent contract. 

 
The termination of the employment of an 
employee in an attempt to circumvent that 
employee from becoming a permanent 
employee of the client as a result of that 
employee ceasing to meet the requirements of a 
“temporary service” in terms of section 
198A(3)(b), is a dismissal regardless of whether 
the termination took place at the insistence of 
the client or the TES.  The termination of an 
employee’s services as a result of that 
employee’s exercising a right conferred by the 
LRA is a dismissal.  
 
An employee who is deemed to be an employee 
of the client in terms of section 198(3)(b) must 
be treated on the whole no less favourably than 
any other employee of the client who performs 
the same or similar work unless there is a 
justifiable reason for the inconsistent treatment.  
 
When the Minister intends declaring a category 
of work a “temporary service” in terms of section 
198A(1)(c), the Minister must: 
 

•    publish a notice in the Government 
Gazette inviting representations from the 
public regarding what categories of 
employment should be declared a 
“temporary service”; 

 

•    consult with NEDLAC prior to 
publishing a notice in the Government 
Gazette as contemplated above. 

 
Where there is conflict between a collective 
agreement and a sectoral determination: 
 

•     the collective agreement will take 
precedence over both a sectoral 
determination or a notice issued in terms of 
section 198A(1)(c); 

 
•     where a notice is issued in terms of section 

198A(1)(c) it will take precedence over a 
sectoral determination. 

 
Employees who are already employed at the 
time of the enactment of the amendments will 
have all their rights in terms of subsections 4, 5 
and 6 of section 198A conferred on them three 
months after the enactment of the LRA 2013. 
 
4.1.1 COMMENTARY 
 
This section only applies to employees earning 
below the threshold contained in section 6(3) of 
the BCEA.  Employees earning above the 
earnings threshold as contained in section 6(3) 
of the BCEA, and as a result fail to qualify for 
the protections offered in these provisions, may 
challenge the constitutional validity of their 
exclusion.  The exclusion of employees earning 
above the threshold contained in section 6(3) 
seems very arbitrary.  If the provisions of this 
section are essential to prevent abusive 
practices inflicted by unscrupulous employers, 
then how can the legislature assume the 
employees earning above this threshold will not 
fall victim to these very same abusive practices?  
It is very presumptuous to assume that because 
an employee earns in excess of a 
predetermined amount of money they are 
somehow immune to the same abuses as 
employees who earn less.  Employees wanting 
to launch a constitutional challenge will begin 
with the Constitution at section 23(1) which 
provides that “[e]veryone has the right to fair 
labour practices”.  The argument becomes more 
compelling when read with section 9(1) which 
requires that “[e]veryone is equal before the law 
and has the right to equal protection and benefit 
of the law”, and section 9(2) which states that 
“[e]quality includes the full and equal enjoyment 
of all rights and freedoms”. 
 
Only employees employed to perform genuine 
temporary work will be defined in this section as 
“temporary services” and as such will be allowed 
to be employed by a TES for the purposes of 
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conducting work for a client.  If the employees 
fall outside the definition of a “temporary 
service” then the employees will be deemed to 
be employees of the client on an indefinite 
contract of employment.8  
 
The advent of the “deemed employee” gives rise 
to an interesting situation where an employee is 
contracted to a TES but who is deemed for the 
purposes of all employment legislation to be an 
employee of the client. This raises a number of 
questions: 
 
• does an employment relationship continue 

to exist between the TES and the 
“deemed employee” as, certainly, should 
the “deemed employee” wish to enforce 
any rights in terms of employment 
legislation this would have to be done 
citing the client as the respondent?  It 
would seem that the TES would cease to 
be the employer and as such the TES 
would cease to have a legitimate role to 
play; 

 
• can the management of the TES continue 

to give instructions to and legitimately 
discipline the “deemed employee” as they 
are no longer deemed to be the 
employer? 

 
• if the client continues to pay the TES who 

pays the employee, can the client legally 
continue to have the employee working for 
him without paying the employee or 
complying with all of the other 
requirements of the BCEA or collective 
agreement that may be applicable but 
having these functions performed by a 
third party? 

 
The client will, however, after three months in 
terms of section 198A(3)(b) be deemed to be 
the employer of the TES staff.  Section 198A(5) 
goes further to require that “deemed employees” 
be afforded the same remuneration on the 
whole and benefits and conditions of 
employment as the client’s other permanent 
staff unless a justifiable reason can be given as 
to why they should be treated differently.  What 
constitutes a justifiable reason is difficult to say 
with any certainty, however, section 198B(4) 
does give some guidelines.  Given the 
seriousness of the consequences if it is 
determined by a commissioner at the CCMA 
that a reason is insufficient to justify 
differentiation, it will not be worth the risk for 
                                                
8  See the Memorandum of Objectives of the Labour 

Relations Bill 2012  23. 

most clients.  The net effect is that the services 
of a TES can only be utilised for a period of 
three months, whereafter the employee must be 
employed by the client in circumstances that are 
on the whole similar to those of other permanent 
staff of the client.9 
 
It would seem that the wording contained in the 
amendment is unfortunate and the intentions of 
the legislators would be better served if they had 
provided for a transfer of the employee to the 
employ of the client, rather than the provision 
providing for a “deemed employee”.  This would 
have left no room for TES’s to attempt to find a 
way around the provisions and it would have 
provided employees with greater certainty.  
 
Of serious concern in this amendment is the fact 
that no provision has been made for employees 
who have become “deemed employees” of the 
client to accumulated benefits for years worked 
for the TES.  Many employees of TES’s that will 
become “deemed employees” after the 
enactment of the amendments have worked on 
the client’s premises for many years, some for 
more than a decade and many uncertainties will 
arise such as: 
 
• What happens to their benefits accrued for 

their years of service?  Is it recognized by 
the client? 

 
• In the case of a retrenchment, is the 

“deemed employee” who has had years of 
service with the TES the last in? 

 
• Is the “deemed employee” entitled to 

severance pay for the years of service 
worked for the TES, very often for the 
client? 

 
• Is a “deemed employee” entitled to 

benefits bestowed on employees with long 
service in certain industries by collective 
agreements such as additional annual 
leave? 

 
• Will the client not be responsible for 

deductions from the employee and the 
subsequent payment of income tax, 
unemployment insurance, skills 
development and workman’s 
compensation?  

 

                                                
9 

 http://www.psiberworks.com/portals/0/docum
entation/Labour%20Relations%20Update/LRA%20 
Final%20Amendments%20Handout.pdf (Accessed 
on 6 November 2013). 
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Employees of TES’s that are to be “deemed 
employees” of the client are by virtue of the 
poorly constructed provisions of this section of 
the amendments open to abuses and 
uncertainty.  
 
It is likely that most TES employees that 
become “deemed employees” will simply be 
absorbed into the client’s staffing structures.  
There is no point in paying a fee to a TES 
whose function would no longer serve any 
purpose and whose presence would merely 
serve to confuse both employees and 
management.  Had the legislators incorporated 
wording similar to that of relevant provisions 
contained in section 197 of the LRA pertaining 
to the particulars of how employees are to be 
transferred from one employer to another, their 
intentions might have been better served. 
 
TES’s whose main source of income is the 
provision of large numbers of employees to 
clients at a relatively small markup will not 
survive.  These TES’s typically provide services 
such as the recruitment and placement of 
suitably qualified staff in an area of a client’s 
business to perform work for the client, such as 
the provision of warehousing staff.  A TES such 
as this would typically charge the client a 
premium on the wage bill of between 10% and 
18% as well as an amount to pay for the 
statutory payments requited such as 
Unemployment Insurance.  These TES’s will 
typically not make any money out of placing a 
staff member with a client for fewer than three 
months.  In fact, at around three months of 
employment the TES would more often than not 
be in a loss-making position on any particular 
employee in that it would have had to pay for the 
costs of recruitment, some training, uniforms, 
safety shoes, administrative as well as other 
costs incurred.  It is therefore simply 
uneconomical for this type of TES and will result 
in the closure of these employers. 
 
Some TES’s specialize in the provision of skilled 
staff to clients and typically do so on a much 
smaller scale than a typical TES in a manner 
that is more in line with the amendments.  
Employees are recruited by the TES to work for 
a client in situations where existing employees 
of the client are unable to work for a period of 
time, or there is a temporary increase in work.  
These TES’s have to recruit people with 
particular skills and make their money by 
charging the client very large premiums rather 
than placing large numbers of employees on site 
at a client.  The premiums charged are more in 
the region of 70% to 80% on an employee’s 

salary or wage.  These TES’s will probably 
survive and continue with slight modifications 
and safeguards built into their agreements with 
their clients.  They make up a very small portion 
of the TES industry.  Some recruitment agencies 
provide TES’s to clients as a secondary source 
of income and they may continue to provide 
these services.  
 
It is widely accepted that not all the employees 
currently employed by TES’s will be employed 
by the client and that there will be widespread 
job losses.  Anglo American has informed 
Government in its written representations 
regarding these amendments that it does not 
intend increasing its workforce so as to include 
all the staff currently placed in their workplaces 
by TES’s.  Anglo American has indicated that it 
will be more likely that there will be a reduction 
in several of its operations to reduce its labour 
requirements rather than accept the onerous 
obligations that will accompany the employment 
of all TES employees.10 
 
It is unclear from the amendments as to what 
categories of work could be deemed by the 
Minister of Labour in terms of section 198A(6) 
and (7) of the Labour Relations Amendment Bill 
to be “temporary services”.  Despite this 
mechanism for the deeming of a temporary 
service being provided for, there is no guarantee 
that any particular sector of business will be 
deemed to be a “temporary service”.  TES’s will 
not be able to rely on this mechanism for 
protection from the adverse provisions of this 
section as it is just too unclear as to what the 
Minister of Labour will do.  If the Minister of 
Labour does, however, deem a sector of 
business to be a “temporary service”, TES’s will 
be able to operate in this sector as they have 
done traditionally.  It is unlikely that many 
sectors of business will be declared “temporary 
services” as there will be significant resistance 
from COSATU and other unions.   
 
It may well be that the legislators find 
themselves trying to subvert the Constitution 
and this is why we find this provision worded in 
the way that it is.  It is a poorly disguised attempt 
to shut the industry down under the guise of 
trying to regulate it. If it were not for the outright 
banning of TES’s being found to be 
unconstitutional by the Namibian Constitutional 
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Court,11 we might expect to have had a provision 
banning TES’s in these amendments.  The 
Namibian Constitutional Court in a unanimous 
judgment ruled that section 128 of the Namibian 
Labour Act 2000, banning TES’s, was 
unconstitutional.  The comprehensive judgment 
found the prohibition to be unconstitutional on 
the grounds that it diminished the freedom of 
trade and freedom of contract.  The court held 
that the prohibition was impermissible as the 
right to trade freely was enshrined in the 
Namibian Constitution.  The Constitution states 
that every person has the right to freedom of 
trade and economic activity. It is likely that this 
section will be challenged on the basis that it 
restricts the freedom to trade and to contract.12  
 
The way these provisions have been drafted 
gives one the distinct impression that there is an 
attempt to disguise the shutting down of the TES 
industry as an attempt to regulate the industry.  
Common sense says that the most obvious 
wording for the achievement of what the 
legislators are trying to achieve is to require that 
the employees will “transfer from the TES to the 
client when the employee no longer performs a 
temporary service”. 
 
The provision that an employee is deemed to be 
an employee of the client is simply a watered 
down, very complicated way of saying that an 
employee is to be transferred to the client.  The 
difference in the wording is subtle and there 
seems little or no difference when looking at the 
practical de facto deeming of the client as the 
employer or the transferring of the employee to 
the client.  What is the difference, other than the 
fact that the way the amendments currently 
stand is a very much more complicated way of 
dealing with relevant matters?  One is left with 
the distinct impression that the legislators felt a 
provision transferring employees would be 
unconstitutional when having scrutinized the 
Namibian Constitutional Court ruling in this 
regard.  An attempt is being made to close the 
industry effectively while at the same time being 
able to plausibly deny that this has been the 
intention of the provision.  There can be little 
doubt that there will be a constitutional 
challenge to this section soon after it has been 
enacted. 

                                                
11  See African Personnel (Pty) Ltd v The Government 

of the Republic of Namibia and Others (2011) 1 
BLLR 15 (Nms). 

12 
 http://d2zmx6mlqh7g3a.cloudfront.net/cdn/fa
rfuture/dPSmUIItkVRwe8LQC8H44-zc1-
yGDJKkNm2OgrJjhV0/mtime:1381419710/files/131
003anglol.pdf (Accessed on 12 November 2013). 

 
It is arguable that the restrictions placed on 
TES’s by this section are unnecessary in that 
there have been a number of sufficient 
developments in case law to negate the need to 
prohibit the use of TES’s effectively.  Judicial 
intervention has to a large extent put an end to 
abusive practices and it is unclear why the 
legislators have adopted the approach that they 
had.  The restrictions are not reasonable or 
necessary, nor are they the least restrictive 
means of achieving the stated objectives of the 
amendments.13  The objectives of the legislators 
seems to go further than their stated objectives 
of putting an end to abusive practices.  The 
allegations of abuses committed by TES’s seem 
to be lacking in empirical evidence thereof.  
There is no study that shows that TES’s commit 
any more abusive labour practices than any 
other industry.  If a study were to be conducted 
we may find that taxi owners are abusive 
employers and the legislators could then busy 
themselves shutting down that industry in order 
to protect employees.  
 
The TES industry could have been effectively 
and properly regulated largely in terms of 
current legislation, in particular the application of 
the provisions of sections 5 and 199 of the LRA, 
sections 4 and 5 of the BCEA and section 200B 
of the Labour Relations Amendment Bill.  
Further regulation could have taken place in 
terms of the requirements to register and a 
requirement to operate in terms of standards set 
by a regulatory body.  Non-compliance with the 
standards set could have resulted in 
deregistration and a ban on that TES doing 
business again, at pains of criminal sanction for 
the owner if the TES operates illegally.14  
 
It is submitted that TES’s are no more guilty of 
committing abusive labour practices than any 
other industry, and that the demand by 
COSATU to shut down the TES industry has 
nothing to do with abusive labour practices.  The 
real reason behind COSATU’s wanting the 
industry shut down eludes the experts!  
COSATU has historically found it more difficult 
to arrange strikes where there are TES’s 
involved and have had strikes broken by TES’s.  
Furthermore TES’s have made COSATU’s life 
more difficult when negotiating wages and 
substantive conditions of employment. In many 

                                                
13  Ibid. 
14 

 http://www.psiberworks.com/portals/0/docum
entation/Labour%20Relations% 
20Update/LRA%20Final%20Amendments%20Hand
out.pdf (Accessed on 2 November 2013).  
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cases where COSATU was dealing with a small 
to medium-sized employer the trade-union 
official would have liked nothing better than to 
engage the owner of the business directly as he 
often had no experience or knowledge of the 
employment laws.  The trade-union officials 
have been frustrated by having to deal with TES 
representatives that have at least a working 
knowledge of the employment laws.  COSATU 
have many reasons for wanting to get rid of 
TES’s, very few of which are legitimate. There 
certainly isn’t a justifiable reason that exists for 
the closure of the industry.  The African National 
Congress-dominated legislature has gone too 
far in their attempts to placate their political ally. 
 
The termination of an employee’s services in an 
attempt to avoid the employee becoming a 
deemed employee will be construed as a 
dismissal whether the termination was initiated 
by the client or the TES.  Any other termination 
as a result of an employee’s exercising a right 
conferred by the LRA will be a dismissal.  The 
employee will have to be able to link a 
termination to the employee becoming a 
deemed employee in order to exercise a right.   
 
Shortly after the Labour Relations Amendment 
Bill is enacted there will be a large number of 
terminations as the clients might inform TES’s 
that they do not want to employ all of the 
employees that are deployed to their companies 
by TES’s. Employees who are in the employ of a 
TES at the time of the enactment of the Labour 
Relations Amendment Bill will acquire only rights 
conferred on them by subsections (3), (4) and 
(5) three months afterwards.  TES’s and their 
clients will be able to reduce the number of 
employees who will be deemed employees of 
the client without having to concern themselves 
with the new provisions if they restructure in the 
first three months, following the enactment of 
the Labour Relations Amendment Bill.   
 
The TES’s will have to retrench the staff that 
they wish to terminate.  Employees and their 
trade unions should keep a close watch on the 
retrenchment process as clients will be giving 
TES’s lists of staff that they either want to 
employ or employees they do not prefer to 
employ.  TES’s will be endeavouring to 
manipulate the retrenchment process in order to 
ensure that the staff that the client has cherry-
picked remain employed, and that the 
retrenchments be aimed at the remaining 
employees. 
 
 
 

4.1.2 A CONSTITUTIONAL CHALLENGE 
 
When considering whether or not legislation 
violates the Bill of Rights, the Constitutional 
Court will consider the substance of the relevant 
provisions.  It is widely expected that the 
provisions of section 198A will be found to 
violate section 22 of the Constitution, which 
grants every citizen the right to choose their 
trade, occupation or profession freely.  The 
regulation of trades, occupations and 
professions is permitted by the section, 
however, an outright ban or shutting down of an 
industry would seem to go too far.  The passing 
of legislation that has the effect of shutting down 
an industry goes further than regulation of that 
industry.15 
 
In order to pass laws that violate section 22 of 
the Constitution, the legislature would have to 
show that provisions of the legislation are 
“reasonable and justifiable” in the limitation of a 
constitutional right.  While attempts to regulate 
the TES industry in an attempt to curb abuses 
are important, it is not sufficient to justify section 
198A of the Labour Relations Amendment Bill.  
The central issue is whether an effective 
banning of TES’s is proportionate to the goals 
that the legislature wishes to attain, or whether 
less restrictive means or more targeted 
mechanisms could have achieved the same 
goals.  In order to successfully stave off a 
constitutional challenge, the State would have to 
indicate clearly that abuses would not have 
been able to have been curbed by using less 
restrictive measures.16  
 
When evaluating whether or not a prohibition is 
“reasonable and justifiable” as contemplated in 
terms of section 36 of the Constitution, the court 
would have regard to international law. In this 
regard the court would have to pay cognizance 
to the International Labour Organisation 
Convention 181 dealing with Private 
Employment Agencies, 1998, which deals with 
the TES industry.  The International Labour 
Organisation (ILO) accepts the operation of the 
TES industry.  The State will have to be able to 
show that, despite the acceptance of the TES 
industry by the ILO in the South African context, 
the abuses committed by some TES’s cannot be 
effectively regulated and that a complete ban on 
the industry is the only reasonable alternative.17 

                                                
15 

 http://www.busa.org.za/docs/BUSA%20FINA
L%20SUBMISSION%20ON%20LABOUR%20BILLS
.pdf (Accessed on 10 November 2013). 

16  Ibid. 
17  Ibid. 
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Recently the Namibian Supreme Court found 
that the blanket prohibition of the TES industry 
was a disproportionate and unconstitutional 
response to abuses committed in the labour-for-
hire industry.  The court actually found the 
prohibition to be a violation of the rights of 
employers in the labour-for-hire industry.  The 
court found that the labour-for-hire industry 
could prevent abuses in the industry effectively 
by regulation and that the prohibition was a 
disproportionately heavy-handed response.  The 
court ruled that the labour for hire industry 
posed no real threat to standard employment 
relationships or unionisation.  The court noted in 
fact that a great deal of flexibility is provided to 
the labour market.18  The provisions of section 
198A of the Labour Relations Amendment Bill 
are likely to be challenged on a similar basis.19 
 
4.1.3  ALTERNATIVES 
 
TES’s that provide staff to clients for long 
periods of time will be most affected by the new 
provisions.  These TES’s will not be able to 
continue providing staff to clients on contracts 
exceeding three months.  TES’s that wish to 
stay in business will have to contemplate ways 
of adapting their businesses in order to comply 
with the provisions of the Labour Relations 
Amendment Bill.  The Provisions of section 
198(3) could provide the means whereby a TES 
can adapt and survive these amendments by 
transforming into an independent contractor.20  
As a genuine independent contractor an 
agreement would need to be made with the 
client whereby the newly formed independent 
contractor would have to provide a genuine 
subcontracting function to the client.  An 
example is where a TES may have employed 
ninety percent of a client’s warehouse 
employees.  The newly formed independent 
contractor would have to take over the 
employment of the other ten percent of the 
employees and provide a “materials-handling” or 
“warehousing” function for the client.  The client 
would then pay for the warehousing function to 
be done and not pay for the hours worked by 
warehouse employees.  Strangely enough, if the 
                                                
18  See African Personnel (Pty) Ltd v The Government 

of the Republic of Namibia and Others supra. 
19 

 http://www.busa.org.za/docs/BUSA%20FINA
L%20SUBMISSION%20ON%20LABOUR%20BILLS
.pdf (Accessed on 10 November 2013). 

20 
 http://www.cliffedekkerhofmeyr.com/export/si
tes/cdh/en/news/publications/2013/ 
employment/downloads/Employment-Alert-5-Aug-
2013.pdf (Accessed on 4 November 2013). 

independent contractor is contracted by the 
client only for a period of a year or two at a time, 
placing employees on fixed-term contracts of the 
same length as the contract would in all 
likelihood be considered a “temporary service”; 
therefore the fixed-term contracts lasting longer 
than three months would be lawful.21  
 
Alternatively, the TES would have to allow its 
employees to be transferred to the client.  Once 
this is done, however, the TES will become 
entirely obsolete.22 
 

3.2  4.2   ADDITIONAL PROTECTIONS FOR 
                      FIXED-TERM EMPLOYEES IN TERMS 
                      OF SECTION 198B 

 
For the purposes of this section of the LRA, a 
“fixed-term contract” shall mean any 
employment contract terminating on: 
 

•   the occurrence of a specific event; 
 

•   the completion of a project or a specific 
task; 

 
•   an agreed date other than an 

employee’s retirement date and that 
conforms with the requirements of this 
section at sub section (3). 

 
This section does not apply to employees 
earning above the prescribed threshold or 
employees who have fixed term contracts which 
are permitted by law, sectoral determination or 
collective agreement.  Neither does this section 
apply to employers who employ fewer than 10 
staff or who have been in business fewer than 2 
years and employ fewer than 50 staff unless: 
 
• the employer has more than one 

business;  
 
• the business was created out of the 

division or dissolution of an existing 
business for any reason. 

 
An employer may enter into a fixed-term 
contract with an employee or successive fixed-
term contracts with an employee that endures 
for a period of more than 3 months if: 
 
• the employer can prove that the nature of 

the work is of a limited or definite duration; 
or 

 

                                                
21  Ibid. 
22  Ibid. 
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• the employer can reasonably justify why 
the contract should endure for a period 
exceeding 3 months. 

 
In addition to and without limiting the already 
expressed reasons for engaging an employee 
on a fixed-term contact or on successive fixed-
term contracts that exceed 3 months, the 
conclusion of a fixed-term contract exceeding 3 
months will be justifiable if: 
 

•   the reason for the fixed-term contract is 
to replace an employee who is  
temporarily unable to work; 

 
•   the employee is employed on a fixed-

term contract in a position created 
temporarily in order to deal with a 
temporary increase in work which may 
not endure for more than 12 months; 

 
•    the employee has recently graduated 

and is employed in order to train the 
employee or give the employee work 
experience in order for the employee to 
enter a job or a profession; 

 
•   the work required is exclusively for a 

specific project that is of a limited or 
defined duration; 

 
•   the employee is a non-citizen who has 

been granted a work permit for a defined 
period; 

 
•   the work is seasonal; 

 
•   the work to be performed forms part of 

an official public-works programme or 
similar public job-creation scheme; 

 
•    if the fixed-term contract is funded by 

an external source for a limited period; or 
 

•    the employee is older than the normal 
retirement age of the employee. 

 
Employment on a fixed-term contract or the 
renewal of a fixed-term contract that does not 
conform to the requirements of section 3 of this 
section will result in the employment of the 
employee being deemed permanent.  
Furthermore, any offer of renewal or extension 
of a fixed-term contract must be made in writing 
and must set out the justifiable reason therefore 
as required by section 3. 
 
No employer may treat an employee who is 
employed on a fixed-term contract for more than 

3 months less favourably than permanent 
employees performing the same or similar work 
unless the employer is able to demonstrate a 
justifiable reason for doing so.  This requirement 
will apply to temporary employees already 
employed at the time that the LRA will be 
amended three months thereafter.   
 
Once the amendments to the LRA are enacted: 
 
• employees employed on both fixed term 

contracts and indefinite contracts must be 
given equal rights to apply for vacancies; 

 
• an employer who has employed an 

employee on a fixed term contract to 
perform a specific project for a period 
exceeding 24 months must remunerate 
the employee with severance pay on 
termination in the amount provided for in 
terms of the provisions of a binding 
collective agreement or in the absence 
thereof, the BCEA; 

 
• an employee already employed on a fixed-

term contract to perform a specific task or 
project will be eligible for the severance 
pay contemplated above in respect of any 
period worked after the enactment.  This 
entitlement to severance pay will fall away 
if the employer offers the employee 
employment or procures employment for 
the employee with a different employer, 
which employment commences on the 
expiry of the contract and is of the same 
or similar terms.  

 
4.2.1 COMMENTARY 
 
This section introduces protections in addition to 
those offered by section 186.  These protections 
have been introduced in order to safeguard the 
most vulnerable employees, and as such it is 
only applicable to employees earning below the 
threshold in terms of section 6(3) of the BCEA.  
 
Employees earning above the threshold may 
feel aggrieved and may feel that their exclusion 
from the protections of the Labour Relations 
Amendment Bill is unconstitutional.  It is 
submitted that many employees earning above 
the threshold, despite not being the most 
vulnerable members of society, are vulnerable 
to abuse by employers in much the same way 
as their more vulnerable colleagues.  The 
threshold is an arbitrary number, which on its 
own is rather meaningless with regard to 
determining the degree of vulnerability of a 
particular employee.  The threshold is an 
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indicator of vulnerability which, if used together 
with a basket of other factors, may be effective 
in assisting in the determination of vulnerability.  
It is not unlikely that this section will be 
challenged constitutionally on the same basis 
that the provisions of 198A may be challenged. 
 
This section does not apply to employees 
earning above the threshold contained in section 
6(3) of the BCEA nor does it apply to small 
businesses with fewer than 10 employees or 
new businesses which have fewer than fifty 
staff, and have been in operation for fewer than 
two years.  This exclusion for small businesses 
does not apply to a business that has been 
created by the division or dissolution of any 
other business, nor does the exclusion apply if 
the owner owns more than one business.23  
 
The limitations on the exclusions on small 
businesses that have been created by the 
division or dissolution of another business must 
have been put in place to stop employers from 
breaking down a large business into smaller 
businesses in order to qualify for exclusion from 
the protections provided by this section.  This 
provision, although well intended, was ill-
considered in that it will have negative 
consequences for small businesses that are the 
product of larger businesses that were created 
for reasons other than to circumvent the LRA.  
Many small businesses are created when larger 
employers wish to outsource parts of their 
business.  Black economic-empowerment 
businesses are often created in this way.  These 
small employers will not be allowed to make use 
of the exclusions provided in this section. 
 
It is surprising that this section does not require 
that the owner of the business be a natural 
person.  An employer may be a legal entity such 
as a company or a trust, created for the purpose 
of holding the small employer and removing 
ownership from the true employer.  An employer 
wishing to circumvent the provisions pertaining 
to the ownership of more than one company 
could consider transferring shares held in other 
companies into a trust, thereby creating a 
situation in which the employer owns shares 
only in one business.  
 
The three-month period may be extended by a 
sectoral determination or a collective agreement 
in terms of a bargaining council. It is submitted 
that the same powers to vary the LRA should 
have been extended to the subsection dealing 
with the exclusions of small employers from 
                                                
23  See the Memorandum of Objectives of the Labour 

Relations Bill 2012  24.  

these provisions.  It would have been more 
pragmatic if the Labour Relations Amendment 
Bill had allowed for more flexibility and variation 
by sectoral agreement and bargaining council 
agreements.  
 
This section lists ten justifiable reasons for fixing 
the term of the contract of which the list is non-
exhaustive.24  When an employer enters into a 
fixed-term contract and intends justifying the 
contract on a reason that is not listed, the 
employer runs the risk that, if it is found to be 
unjustifiable, the employee will be deemed to be 
employed on an indefinite employment contract.  
 
An employer to whom this section applies 
entering into a fixed-term contract or renewing a 
fixed-term contract must do so in writing.  The 
employer will bear the onus of proving that the 
reason for the fixed-term contract is justifiable 
and that the term was agreed.25  The fixed-term 
contract must state the reason relied on for the 
justification of the fixed term contract.  It will 
remain to be seen whether or not this provision 
causes the fixed-term contract to be inflexible.  
For example, if an employee is employed for a 
six-month contract on a listed justifiable reason, 
and the reason for the contract is no longer 
necessary after three months, can the employer 
justifiably require the employee to finish the 
contract doing other work that may not be 
justifiable in terms of the requirements? 
 
The requirements that fixed-term employees be 
treated on an equal basis with indefinite 
employees when applying for vacancies may 
present problems for employers who have a 
particular indefinite employee in mind for a 
vacancy.  
 
The Basic Conditions of Employment Bill will 
introduce provisions requiring that employers 
must contribute the benefits of fixed-term 
employees in equal measure to that of indefinite 
employees.26  This provision will greatly increase 
the cost of employing fixed-term employees as 
well as significantly increasing the administration 
costs associated therewith.  
 
The net result of making the laws regulating 
fixed-term employment more difficult to comply 
with and making fixed-term employment more 
expensive, will be that employers will be more 

                                                
24  See the Memorandum of Objectives of the Labour 

Relations Bill 2012  25. 
25  Ibid. 
26  See amendment of s 32 of Act 75 of 1997 contained 

in the Basic Conditions of Employment Amendment 
Bill 2010. 
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circumspect regards employing fixed-term 
employees.  Employers will seek alternatives to 
employing fixed-term staff, such as the 
outsourcing of certain work functions, working 
overtime, and splitting up the work that needs to 
be done and giving it to current employees to 
perform. 
 
4.3  ADDITIONAL PROTECTIONS FOR 
         PART-TIME EMPLOYEES IN TERM OF 
         SECTION 198C 
 
For the purposes or this section a part-time 
employee by definition works fewer hours or 
days than a full-time employee and is 
remunerated with reference to time.  A 
comparable full-time employee who is 
remunerated with reference to time is 
identifiable as such by taking into account the 
custom and practice of the employer and the 
employee.  This assessment pertaining to a full-
time employee will not include a full-time 
employee who is temporarily working reduced 
hours due to operational requirements.  
 
This section does not apply to: 
 

•     employees earning above the prescribed 
threshold in terms of section 6(3) of the 
BCEA; 

 
•     employers who employ fewer than 10 staff 

or who have been in business fewer than 2 
years and employs fewer than 50 staff unless: 

 
•     the employer has more than 1 business;  

 
•     the business was created out of the division 

or dissolution of an existing business for any 
reason; 

 
•     an employee who works for fewer than 24 

hours per month for an employer; 
 

•     an employee during the first three months 
of employment with an employer. 

 
Taking into account the working hours of an 
employee, an employer must: 
 

•   not treat a part-time employee on the 
whole less favorably than a permanent 
employee who performs the same or 
similar work, unless the employer can 
justify why there is different treatment; 

 
•    grant the part-time employee access to 

training and skills development on a 
basis that is on the whole no less 

favourable than those offered to full-time 
employees. 

 
Part-time employees must be granted the same 
access to vacancies as are granted to full-time 
employees. 
 
When identifying a comparable full-time 
employee, cognizance must be taken of full-time 
employees in the same workplace, performing 
the same duties as the part-time employee.  If 
there is no comparable employee in the 
workplace then a comparison must be made 
with an employee in a different workplace.  
 
4.3.1 COMMENTARY 
 
These provisions will ensure fairness for part-
time employees who are often marginalized.  
Again these provisions have the typical 
exclusions that will apply to employees earning 
above the threshold contained in section 6(3) of 
the BCEA, as well as small and new 
businesses.  The exclusions further exclude 
employees working fewer than twenty four hours 
in a month or in an employee’s first three 
months of employment.  
 
The repercussions of the amendments in this 
section are relatively slight compared with the 
other amendments to section 198 of the LRA.  
These requirements will cause part-time 
employees to become more expensive and as 
such there will be fewer part-time employees 
employed.  Employers will not employ part-time 
employees as easily as they have done prior to 
the amendments, although the reduction in the 
number of part-time employees is unlikely to be 
significant.  
 
When employing part-time staff, employers 
should conduct a thorough recruitment process 
as these employees will have rights to access to 
indefinite employment contracts through their 
equal rights with indefinite employees in 
applications for vacancies. 
 
4.4  GENERAL PROVISIONS 
              APPLICABLE TO SECTIONS 198A 
              AND 198C 
 
Disputes arising from the interpretation or 
application of sections 198A, 198B and 198C 
may be referred for conciliation under the 
auspices of a bargaining council with jurisdiction 
or the CCMA, and if the dispute remains 
unresolved the matter may be referred to 
arbitration. 
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When establishing what a “justifiable reason” for 
different treatment is, as contained in sections 
198A(5), 198B(3) and 198(30(a), as a result of a 
system that includes certain criteria, which are 
specifically excluded from being prohibited by 
section 6(1) of the EEA, which criteria include 
the following: 
 

• seniority, experience or length of service; 
• merit; 
• the quality or quantity of work performed; 

or 
• any other criterium of a similar nature. 

 
A dispute contemplated in this section may be 
lodged within 6 months of the act or omission 
leading to the dispute occurred.  The party 
referring the matter to the CCMA must indicate 
or prove that a copy of the referral has been 
served on the other party.  Once conciliation has 
been completed, if the matter remains 
unresolved, either party may refer the matter for 
arbitration and will have 90 days in which to do 
so.  The CCMA may grant condonation for late 
referral on good cause shown. 
 

Neil Dillespie 
Consultant 

 
Adriaan van der Walt 

Nelson Mandela Metropolitan University,  
Port Elizabeth 

________________________________________   
 

Enforcement of collective Enforcement of collective 
agreement by a agreement by a 
Bargaining CouncilBargaining Council   
  
The enforcement of collective agreement by a 
Bargaining Council is provided for in section 33A 
of the Labour Relations Act27. 
 
Section 33A (1) states, “Despite any other 
provision in this Act, a bargaining council may 
monitor and enforce compliance with its 
collective agreements in terms of this section or 
a collective agreement concluded by the parties 
to the Council”. 
 
Section 33 (4) goes on to add, “The Council may 
refer any unresolved dispute concerning 
compliance with any provision of a collective 

                                                
27 Act no 66 of 1995, as amended 

agreement to arbitration by an arbitrator 
appointed by the Council”. 
 
Section 33 (8) provides, “An arbitrator 
conducting an arbitration in terms of this section, 
may make an appropriate award including –  

(a) ordering any person to pay any amount 
owing in terms of a collective agreement; 

(b) imposing a fine for a failure to comply 
with a collective agreement …. 

(c) charging a party an arbitration fee; 
(d) ordering a party to pay the costs of 

arbitration; 
(e) …. 
(f) Any award contemplated in section 

138(9)28 

Clearly, the law in section 33 A29 provides a 
legal framework, for the Bargaining Council to 
act against an offending party (in most instances 
that would be the Employer) and of the possible 
consequences that comes to bear on a 
defaulting party.  
 
Reflecting on the spirit, purport and object which 
informed the creation of the LRA in the first 
place, and more particularly, the provisions in 
the LRA,30 which provides for the creation and 
regulation of collective bargaining, it is 
necessary to offer, from a practical perspective, 
some critique on the role of the Bargaining 
Council vis a vis having to enforce a collective 
agreement.  
 
The formation of a Bargaining Council    
 
The overall thrust of the Labour Relations Act is 
to promote labour peace and attain social justice 
across the spectrum of South African industries 
and workplaces. 
 
Labour peace and social justice in turn, can only 
be achieved if parties (as representing the 
Employer and organized labour) are prepared to 
engage in the process of orderly collective 
bargaining. It is for this purpose of providing 
parties with a platform to engage in orderly 
collective bargaining that the LRA provides for 
the creation of the concept of a Bargaining 
Council. (as provided for in Chapter 3 of the 
LRA.31) 
 

                                                
28 ibid 
29 ibid 
30 ibid 
31 ibid 
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Important to note is that the LRA32 is said to 
encourage and promote orderly collective 
bargaining and does not prescribe to parties in 
any industry / sector, to collectively bargain.  In 
other words, there is neither a compulsion nor a 
duty on parties to bargain and this characterizes 
the voluntary nature of collective bargaining in 
the South African context.  This is important 
when considering why Bargaining Councils are 
formed and how they are expected to operate.  
 
In creating a Bargaining Council, parties 
recognise the need to promote and maintain 
labour peace within their respective sectors and 
therefore, agree on creating this entity 
(Bargaining Council), which would acquire a 
juristic identity and operate at all times, in the 
best interest of the parties and the sector its 
serves. Put simply, and given the voluntary 
nature of collective bargaining as advocated in 
the LRA33, Bargaining Councils are created “for 
the parties by the parties”.  
 
The primary objectives (but not limited to) of a 
Bargaining Council are:  

(i)   To provide a forum where 
parties engage each other on an 
ongoing basis, on matters of 
mutual interest. For this purpose 
and whenever permissible, 
parties conclude collective 
agreements to regulate further, 
the employment relationship on 
such matters of mutual interest. 

 
(ii)   To provide a dispute resolution 

service for disputes that arise 
within the registered scope of 
the sector.  

The Collective agreement  
 
Flowing from above, it is then necessary to 
understand why collective agreements are 
concluded and their importance. A collective 
agreement:   

 
(i) “reflects a bargain” or the terms as 

agreed to by parties to the 
agreement. 
 

(ii) is concluded by parties without 
coercion or any duress. In other 
words, parties see mutual benefit of 

                                                
32 ibid 
33 ibid 

concluding the agreement  and would 
therefore engage on a voluntary 
basis in the process of formulating 
and signing the collective agreement. 
Thus, parties are said to have 
engaged in good faith when doing so 
in the sincere belief that there would 
be mutual gain by concluding an 
agreement.  

 
(iii) also provides  a “safety” provision for 

parties to vary the terms of the 
collective agreement if, and after the 
collective agreement had been 
concluded, that a party finds some 
aspect of the agreement which 
cannot be implemented or prejudicial 
to the affected party, and that which 
had  not been detected during 
negotiations on the agreement.  

 
(iv) Provides for dispute resolution 

mechanisms whenever there is an 
interpretation and/or application 
dispute that arises from the collective 
agreement. 

 
(v) Provides for a party to terminate the 

agreement as provided for in the 
Labour Relations Act No.66 of 1995, 
section 23(4) “unless the collective 
agreement provides otherwise, any 
party to the collective agreement.. 
may terminate the agreement by 
giving reasonable notice in writing to 
parties” 34 

The above demonstrates the flexible nature of 
collective bargaining followed by the legal 
leverage afforded to parties to have their 
concerns addressed regarding collective 
agreements, when and if a need arose, even 
after an agreement had been concluded.   
 
It is against this backdrop, that one would need 
to locate the conduct of any party that opts to 
flagrantly disregard the terms and conditions of 
a collective agreement, thus forcing the 
Bargaining Council to invoke enforcement 
proceedings against them.  
 
 

                                                
34 ibid 
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The Enforcement of Collective Agreements 
by a  Bargaining Council  
 
Section 33A (i) of the LRA provides, “Despite 
any other provision in this Act, a bargaining 
council may monitor and enforce compliance 
with its collective agreement …. concluded 
by parties to the Council  35(underlining my 
emphasis – the agreement is concluded and 
owned by the Parties themselves). 
 
Viewed from this perspective, any party failing to 
honour terms and conditions of a collective 
agreement could be said to act mala fide, and 
breach the trust relationship which is an 
essential element for parties to engage in 
meaningful and lasting dialogue. Trust it is said, 
is the basis of any relationship, moreso, 
between parties to the employment relationship.  
In the absence of trust between parties, there 
can be no effective Bargaining Council in which 
productive and meaningful work is undertaken 
for the common good of the sector at large. So 
much so that in the absence of trust, it could 
render a Bargaining Council totally 
dysfunctional.  
 
Should any party act in breach of a collective 
agreement, it would as a first port of call, be the 
duty of the General Secretary (as the office 
designated by Bargaining Councils to be the 
chief Accounting Officer) to engage the party 
who is in breach with a view of ensuring 
compliance. This must be viewed as the most 
sensible and pragmatic manner in resolving the 
impasse. However, and if this fails, then section 
33A of the LRA forces the hand of the General 
Secretary to invoke enforcement proceedings 
against the defaulting party. Of course by then it 
would become the expectation of other parties 
who are affected by the non-compliance that the 
General Secretary act against the offending 
party.  
 
The problem with that, however, (and in cases 
when the action is sought against a party 
belonging to the Bargaining Council) is that the 
Bargaining Council is expected to invoke 
enforcement proceedings against “one of its 
own”, best described in the cliché, “easier said 
than done”.  
 
In reality it can never be easy when forced to 
invoke enforcement proceedings against a party 

                                                
35 Act 66 of 1995, as amended 

to the bargaining council, and expect that there 
would be no repercussion and unwarranted 
tension that would emerge.  The reality is that it 
would be difficult for the Bargaining Council from 
that point onwards, to continue to advocate to 
the offending party that it (the Bargaining 
Council) is there to promote labour peace and 
always “act in the best interest of all its parties”. 
From the perception of an offending party, the 
Bargaining Council would have most certainly 
acted contrary to its interests even though the 
need to invoke enforcement proceedings would 
have been occasioned solely at the insistence 
and conduct of the offending party than of the 
will and intention of the Bargaining Council.   
 
WAY FORWARD  
 
At the expense of repeating the point made 
earlier, a bargaining council is created “by the 
parties for the parties”.  As such it is the 
responsibility of parties to nurture and ensure its 
continued growth and effectiveness.  This they 
do by ensuring that their dealings remain bona 
fide at all times.  
 
A Bargaining Council is an important institution, 
as with any entity that promotes and help to 
sustain labour peace in the workplace.   
 
It must be accepted that there would be times 
when parties do encounter challenges in 
implementing collective agreements, due to 
unforeseen circumstances or for any other 
reason that is supported by sound, logical and 
coherent reasoning.  Even then, parties are 
expected to raise their concerns /objections 
through the process of continued dialogue. Only 
dialogue would ensure that the trust relationship 
is not destroyed and meaningful solution is 
found regardless of how difficult or complex the 
problem is.  
 
More importantly, continued dialogue ensure 
that parties do not place the Bargaining  Council 
in an invidious position of having to invoke 
unnecessary enforcement proceedings.  
  

Mr Dolin Singh 
ELRC Provincial Manager: KwaZulu-Natal 

________________________________________   
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3. Questions & Answers 
________________________________________   
 

 
 

Dear General Secretary 
 
Question:  
 
Could you explain what the processes entail 
once a dispute has been lodged with the ELRC? 
 
Background 
  
I am an educator and feel aggrieved by the 
actions of both my principal and that of the 
Department of Education. I have lodged a 
grievance and am still not satisfied with the 
outcomes of the grievance. I have recently 
learnt about the Education Labour Relations 
Council and am considering referring my dispute 
to the ELRC. 
 
Anonymous 
 
Dear Anonymous 
 
The Education Labour Relations Council uses 
its dispute resolution processes once a 
referral/dispute has been lodged by an educator. 
An independent third person namely a 
Commissioner is appointed to assist during the 
dispute resolution processes. The dispute 
processes involves conciliation and arbitration. 
  
The dispute will first be enrolled for conciliation. 
During this process, the independent third 
person will assist the parties in reaching an 
amicable solution for all parties involved in the 
dispute. Should it not be possible for the dispute 
to be resolved during conciliation, it will be 
referred for arbitration. This process is more 
formal than the conciliation process. Each party 
to the dispute will have to proof its case. This 
can be done by using documentary evidence, 

witnesses etc. The independent third person 
does not take an active role during this process. 
  
An award will be issued by the independent third 
person after all the parties to the dispute have 
closed their cases. The award will be the final 
decision and will be binding both parties to the 
dispute. 
………………………………………………………. 
 
Question:  
 
An award was granted in my favour but the 
Department of Education failed to implement the 
award. What should I do? 
 
Background 
  
I have referred a matter to the ELRC and an 
award was issued in my favour. The award 
indicated that I have to report back to school. I 
have reported back to school but am not 
remunerated for services rendered. To date the 
department failed to implement the award. 
 
Anonymous 
 
Dear Anonymous 
 
If an award has been issued by the ELRC and 
there is non-compliance by the other party, then 
the Labour Court should be approached. The 
aggrieved party will have to apply to the Labour 
Court for the award to be made an order of court 
and for the enforcement of the court order. 
 
Ms NO Foca, ELRC General Secretary  
 

 
 
 
 
 
 
 
 

Dear Readers 
 
We would like to hear your views on education 
related queries or disputes. We will respond to 
questions in the next issue of the Labour 
Bulletin. Please send any questions relating to 
labour law to the ELRC Research & Media 
Officer, Ms Bernice Loxton. Contact details 
are on the last page of this publication.  
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