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1. From the General 

Secretary’s Desk 
 
The ELRC is pleased to provide stakeholders 
with its March 2019 issue of the Labour Bulletin.  
The Bulletin contains articles that are relevant to 
the education sector.  
 
We hope to both inform and stimulate readers.  
Some of the issues covered are contentious. It 
goes without saying that the views are those of 
the authors alone.   
 
We would encourage an exchange of views on 
the jurisprudence generated by the courts and 
by the ELRC because these rulings shape the 
way the sector operates.   
 
We trust you will find value in these pages. 
 
Ms NO Foca 
ELRC, General Secretary 

____________________ 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

2. Case note on Magoshi v 

Gauteng Department of 

Education  
 
Disputes lodged by non-serving educators to 
Promotion posts advertised by the Department 
of Education:  Jurisdiction of the ELRC affected  
A case note on the Magoshi v Gauteng 
Department of Education (Case No. JR 864/15 – 
Reportable) (“the Magoshi Case”)  
 
Introduction  
 
In Public Education, the school-based positions 
of Head of Department, Deputy Principal and 
Principal are advertised as promotion posts.  
 
Applicants wishing to apply for these posts are 
not restricted to serving educators. Any 
applicant who possess the requisite qualification 
has a right to apply for a promotion post, 
regardless of whether he or she is a serving 
educator or not.  
 
An applicant who is a serving educator who has 
reason to be aggrieved about any impropriety 
concerning the promotion process, is entitled to 
lodge a grievance with the employer.  
 
If the grievance is not resolved to the 
satisfaction of the complainant, he or she is at 
liberty to lodge an unfair labour practice dispute 
concerning promotion, with the ELRC. (After an 
appointment has been made) 
 
Would an applicant who is a non-serving 
educator enjoy the same right to seek relief 
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through the ELRC?  The court in Magoshi v 
Gauteng Education Department (supra) has 
answered this question.  
 
The facts of the Case 
 
Magoshi was a school principal of a secondary 
school. He applied for another Principal post, 
which was advertised by the Gauteng 
Department of Education. (“Employer”) 
 
After making his application for this post, 
Magoshi resigned from the profession on 30th 
April 2014. By this time, the employer had not 
begun with processing the applications.  
 
When the employer eventually processed the 
applications, Magoshi was shortlisted and 
interviewed on 20th August 2014 for the Principal 
post, by the School Governing Body.  However, 
the School Governing recommended another 
candidate for appointment.  
 
Magoshi was aggrieved and lodged an unfair 
labour practice dispute (relating to promotion) 
with the ELRC. For the purpose this article, it is 
not necessary to delve into the merits of his 
dispute. 
 
The arbitration award 
 
His dispute was subsequently referred to 
conciliation but remained unresolved. The 
dispute was thereafter enrolled for arbitration.  
At arbitration the commissioner dismissed his 
application on the merits of the dispute.   
 
It is important to note that there were no 
jurisdictional issues raised during the 
conciliation / arbitration processes. Aggrieved by 
the arbitration outcome, Magoshi then launched 
review proceedings in the Labour Court.  
 
The issue the Court had to decide 
 
In its Answering Affidavit, the employer for the 
first time, raised a jurisdictional issue - that 
Magoshi’s dispute ought to have been 
dismissed at arbitration for lack of jurisdiction.  
 
The employer argued that Magoshi had lodged 
an unfair labour practice dispute relating to 
promotion / appointment, but that he was not an 
employee. So went the employer’s argument - 
that his dispute had not arisen during an 
ensuing employer/employee relationship and 
therefore could not have been referred as an 
unfair labour practice dispute (relating to 
promotions), for lack of jurisdiction.  In order to 

establish jurisdiction in unfair labour practice 
disputes, there has to be an existing 
employer/employee relationship.  
 
The legal question, which the court had to 
answer, was whether or not Magoshi was 
entitled to seek relief through the ELRC on a 
promotion related dispute to which he was an 
applicant, but at the same time, no longer an 
employee of the respondent /employer, at the 
time when the dispute had arisen?  
 
The findings of the court 
 
The Labour Court found that as a general 
proposition, ex-employees were restricted from 
referring unfair labour practice disputes beyond 
their employment relationship with their 
employers. 
 
The court found that in this case, the employer 
could not be held responsible for any wrong 
doing during an ensuing relationship between 
the employer and Magoshi.  The process of 
interviews and the appointment of the 
successful candidate, were all the reasons 
which had given rise to Magoshi’s claim of unfair 
labour practice. However, all these processes 
had occurred after he had resigned.  
 
Mogoshi obviously harboured expectation that 
his dispute was legitimately lodged because he 
was an employee of the Respondent at the time 
when he lodged his dispute. The court made a 
clear pronouncement on this. It held that the fact 
that Magoshi was an employee of the 
respondent/employer when he applied for the 
post did not amount to much. A material 
consideration in the findings of the court was 
that he was not in the employ of the respondent 
/ employer when the reasons for which he was 
aggrieved, occurred after he resigned.  
 
The court followed the test laid down by the 
Labour Appeal Court in Department of Justice 
v CCMA (2004) 25 ILJ 248 (LAC) (‘Department 
of Justice case”). In this case, the court found 
that:   
 

“external candidates who apply for a 
higher position apply for appointment, 
whereas internal candidates who apply 
for a higher position apply for promotion. 
An applicant for a post with his own 
employer is entitled to a promotional 
dispute, whereas failure to appoint an 
external candidate does not constitute a 
dispute concerning promotion, but a 
dispute concerning appointment”.  
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Conclusion  
 
The facts of this dispute concerned an unfair 
labour practice relating to promotions. The 
central consideration in the court’s finding was 
that in order for there to be a legitimate cause of 
action in promotion related disputes, there must 
be an existing employer / employee relationship. 
In the absence of this relationship, the 
bargaining council (or even the CCMA for that 
matter) would lack jurisdiction to conciliate / 
arbitrate the dispute.  
 
The court in Magoshi was alive to the approach 
of the Constitutional Court in Pretorius and 
Another v transport Pension Fund and 
Another [2018] 7 BLLR 633 CC, 2018 in which 
the leaning of the court was for a more generous 
interpretation to be adopted to include disputes 
relating to ULP to be entertained, even after the 
employment relationship had ceased to operate. 
(In keeping within the spirit of Section 23 – 
Labour Relations) of the Constitution. To this 
end, the court in Magoshi asserted that: 

 

“To the extent that the decisions 

in …., Malope and Pretorius 

confirm that on the less restrictive 

interpretation of the definition of 

‘employees’, and the extension of 

the protections under section 23 

of the Constitution, ex-employees 

are not barred from referring 

disputes, it is my view that this 

cannot be read to be open 

sesame for ex-employees to 

willy-nilly refer disputes. Implicit in 

these decisions and as can also 

be gleaned from the facts of 

those cases is that there is a 

qualification. Thus, the common 

trend in those cases was that the 

alleged wrong or unfairness 

complained of, took place during 

the course of employment and 

before termination of that 

employment. (Emphasis added)  

 

This stands to reason –The LRA, Act 66 of 
1995 defines an unfair labour practice in 
section 186 (2) as “any unfair act or 
omission that arises between employer and 
employee”. (Emphasis added)  

 

In turn, section 213 of the LRA defines an 
employee as “any person, excluding an          
independent contractor, who works for 
another person or State and who receives …. 
Remuneration”. (Emphasis added)  

 

The wording of the definition of an “employee” is 
expressly clear (at least to the extent any cause 
of action is brought in terms of the LRA). An 
employee is defined as any person who “works”. 
(Present tense)  
 
Had it been the intention to provide for ex-
employees (as in the case of Magoshi) then the 
act would have expressly defined an employee 
as any person who “works or had worked” for 
the employer. (Only to the extent a dispute 
relates to an unfair labour practice and NOT an 
unfair dismissal)   

 
Therefore and whilst the non-serving educators 
could apply for promotion posts, they would not 
be entitled to seek relief via the ELRC. 
(Requesting conciliation / arbitration) In following 
the dictum in the Department of Justice 
(supra) it is evident that such candidates shall 
have a dispute relating to appointment.  

 
But even then, it appears that the only recourse 
available to such disputees, as in the case of 
Magoshi, would be to seek relief by way of 
instituting review proceedings in terms of section 
158 (i) (h) of the LRA “to review any decision 
taken or any act performed by the State in its 
capacity as employer on such grounds as 
are permissible in law”.  

 
This article is written with full appreciation of the 
approach to dealing with unfair dismissal 
disputes. When unfair dismissal disputes are 
dealt with, an applicant is entitled to raise certain 
claims (as secondary claims) against the 
employer that had arisen during the ensuing 
employment relationship, but which relationship 
had subsequently been severed by way of a 
dismissal.  
 
Strictly speaking, these secondary issues must 
be classified as acts /conduct of the employer 
which amount to unfair labour practice, but are 
being dealt with even though there is no longer 
an existing employer / employee relationship. 
 
Essentially, these matters would related to 
claims sounding in money e.g.  outstanding 
salaries, non-payment of bonuses etc).  The 
important difference here is that these 
secondary matters would have arisen during an 
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existing employer/ employee relationship as 
described by this court, when drawing a 
distinction with the Constitutional Court in 
Pretorius (supra). 
 
Mr. Dolin Singh 
Provincial Manager (PELRC KZN Chamber)  

___________________ 
 

3. Questions & Answers 

____________________ 
 

 

 

 
Dear General Secretary 
 
Question:  
 
I am currently employed as a full-time lecturer at 
Mercy Montessori Training Centre. They gave 
me a letter this week, indicating that because I 
was taking extended maternity leave they were 
closing down the college at the end of the year.  
 
First of all I have no intention of taking extended 
maternity leave and in fact offered to do admin 
during my maternity leave. I received no 
advanced notice of their intentions and there 
was no consultation process at all. Please could 
you direct me to who to approach in a matter 
like this? 
 
Anonymous  
 

Dear Anonymous 
 

Kindly note that the ELRC does not have 
jurisdiction over private schools. The matter 
should be referred to the CCMA.  
 
 
  
 

Question:  
 
I have been employed for four years at the same 
school, but am still not permanent. 
 
Please assist.  
 
Anonymous  
 

Dear Anonymous 
 

Kindly contact the Provincial Department of 
Education. The conversion from temporary to 
permanent is dependent on whether there is a 
Provincial Agreement in place that regulates 
conversion from temporary to permanent status, 
or whether the post is substantive or a substitute 
post.   

____________________ 
 
Question:  
 
I was appointed on 25th January 2018 in 
Mpumalanga, Ehlanzeni District. I am currently a 
temporary educator. I want to know, when will I 
qualify to become a permanent educator?  
 
Anonymous  
 

Dear Anonymous 
 

Kindly refer your query to the Department of 
Basic Education, they would be able to provide 
assistance.  
 
Ms NO Foca, ELRC General Secretary 

 

 

 

 

 

 

 

 

 

 

 

Dear Readers 
 
We would like to hear your views on education 
related queries or disputes. We will respond to 
questions in the next issue of the Labour 
Bulletin. Please send any questions relating to 
labour law to the ELRC Research & Media 
Manager, Ms Bernice Loxton.  
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