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1. From the General 

Secretary’s Desk 
 
The ELRC is pleased to provide stakeholders 
with its January 2021 issue of the Labour 
Bulletin.  The Bulletin contains articles that are 
relevant to the education sector.  
 
We hope to both inform and stimulate readers.  
Some of the issues covered are contentious. It 
goes without saying that the views are those of 
the authors alone.   
 
We would encourage an exchange of views on 
the jurisprudence generated by the courts and 
by the ELRC because these rulings shape the 
way the sector operates.   
 
We trust you will find value in these pages. 
 
Ms NO Foca 
ELRC, General Secretary 

_______________________ 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

2. The need to deal with 

hearsay evidence as a 

preliminary point  
 
A Case note on Exxaro Coal (Pty) Ltd v Chipana 
and Others (JA161/17) [2019] ZALAC 52; [2019] 
10 BLLR 991 (LAC); (2019) 40 ILJ 2485 (LAC) - 
27 June 2019 (‘The Exarro Case’)  
 
Introduction 
 
Section 4 of the Law of Evidence Amendment 
Act 45 of 1988 (‘LEAA’) defines hearsay 
evidence as “evidence whether oral or in writing, 
the probative value of which depends upon the 
credibility of any person other than the person 
giving such evidence”.   
 
Despite mention in the LEAA to criminal and civil 
proceedings, it is widely accepted that the 
provisions of the LEAA finds application in 
labour dispute resolution. The LAC in Exarro 
once more confirmed this at paragraph 22: “The 
provisions of section 3 of the LEAA are readily 
straightforward and the factors to be considered 
under subsection 3 (1) (c) are not a closed list.  
The provisions of the section may be adapted 
specifically for arbitration proceedings. For 
example, in applying the section “court” may be 
the readily taken to refer to the commissioner or 
arbitrator; ‘criminal or civil proceedings’ could be 
taken to refer to the arbitration proceedings.”  
 
All or any reference to ‘presiding officer’ 
therefore, must include an arbitrator/ 
chairperson of a disciplinary enquiry. 
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The LEAA sets out factors to guide a presiding 
officer when needing to make a decision on 
whether or not to admit hearsay evidence. 
Section 3 states:  
 
3 (1) Subject to the provisions of any other law, 
hearsay evidence shall not be admitted as 
evidence at criminal or civil proceedings, unless 
– 
  (a)  each party against whom the 
      evidence is to be adduced agrees to 
   the admission thereof as evidence at 
   such proceedings;  
 (b)  the person upon whose credibility 
   the probative value of such evidence 
   depends, himself testifies at such 
   proceedings; or  
 (c)  the court, having regard to –  

(i) the nature of the proceedings;  
(ii) the nature of the evidence;  
(iii) the purpose for which the 
evidence is tendered; 
 (iv) the probative value of the 
evidence;  
(v) the reason why the evidence 
is not given by the person upon 
whose credibility the probative 
value of such evidence depends;  
(vi) any prejudice to a party which 
the admission of such evidence 
might entail; and  
(vii) any other factor which should 
in the opinion of the court be 
taken into account, is of the 
opinion that such evidence 
should be admitted in the 
interests of justice.  
 
(2) the provisions of subsection 
(1) shall not render admissible 
any evidence which is 
inadmissible on any ground other 
than that such evidence is 
hearsay evidence.  

 
Despite these provisions, the admissibility/ 
inadmissibility of hearsay evidence remains 
contentious. These provisions are not 
exhaustive nor can they provide a ‘neatly 
packaged’ solution to every instance in which 
the presiding officer is confronted an application 
dealing with hearsay evidence.  
 
One view held is that no matter how compelling 
the reason/s are, the admissibility of hearsay 
evidence places an unavoidable constraint and 
limitation on the case of the opposing party. The 
opposing party cannot fully test the veracity and 
credibility of hearsay evidence as would 

otherwise be the case during cross examination 
of direct evidence.(for example, in a case where 
a witness statement is admitted in the form of 
hearsay evidence without the witness testifying).  
 
To add to this, it is sometimes felt that presiding 
officers admit hearsay evidence and attach 
more weight to it than is necessary at the 
expense of having regard to the conspectus of 
evidence placed before him/her.  
 
Then there is a view that there are instances 
when the hearsay evidence would have a 
significant and material bearing on the outcome 
of a dispute but that the presiding officer either 
disallows it without any proper justification or, 
admits it but attaches little or no weight to it. 
   
There will always remain that element of 
subjectivity when dealing with hearsay evidence, 
which explains why our courts do from time to 
time, grapple with some procedural or 
substantive aspects regarding the admission 
and weight accorded to hearsay evidence.  
 
To cite some instances briefly: Matsekoleng v 
Shoprite Checkers [2013] 2 BLLR 130 (LAC) - 
Court held that commissioner was wrong not to 
admit hearsay evidence in the form of an 
affidavit. In the same case the court went on to 
find that the commissioner was wrong to have 
admitted hearsay evidence of misrepresentation 
made to the security.  
 
Southern Sun Hotels (Pty) Ltd v SA 
Commercial Catering and Allied Workers 
union and Another (2000) 21 ILJ 1315 (LAC) - 
Court held that the test for the admissibility of 
hearsay evidence was whether it was in the 
interest of justice to admit it. 
 
Swiss South Africa (Pty) Ltd v Louw NO and 
others (2006) 27 ILJ 395 (LC) – admissibility of 
hearsay evidence is dependent on the 
circumstances of each case. Court also found 
that commissioner must deal with disputes by 
applying minimum of legal formalities.    
 
Minister of Police v M and Others (JR56/14) 
[2016] ZALC JHB 314, (2017) 38 ILJ 402 (LC) 
– (August 2016) – Transcript Evidence – 
Hearsay of a special type.  
 
Either way - if not well considered, the 
admissibility / inadmissibility of hearsay 
evidence could have a negative bearing on the 
outcome of a dispute - all the more reason why 
a presiding officer has to ensure that each and 
every decision regarding the admissibility / 
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inadmissibility of hearsay evidence is well 
informed.  
 
The latest and interesting addition to 
jurisprudence law on hearsay evidence is the 
authority emerging from LAC in the Exarro case. 
The LAC dealt and pronounced extensively on a 
few aspects related to hearsay evidence. Suffice 
to say, it was on the pronouncement on the 
timing of dealing with hearsay evidence which is 
of interest. This aspect relating to hearsay 
evidence or at least the extent to which it has 
been dealt with in this judgment, has not been 
dealt with in previous judgments – LAC and 
beyond. 
  
What follows is a brief narrative on the facts of 
the case as the findings at arbitration and, the 
findings of the LAC regarding the timing of 
dealing with hearsay evidence.  
 
Facts of the Case / Arbitration hearing  
 
The employee in this case Mr Chipana, 
(‘Chipana’) a shop steward of a trade union, was 
charged with two counts of misconduct. He was 
employed by Exarro Mine in its HR Department. 
The charges related to acts of misconduct for 
dishonesty. He was accused of selling jobs 
which was in clear breach of the company’s 
disciplinary code. 
 
At the disciplinary hearing, the employer 
essentially relied on hearsay evidence in 
support of its case against Chipana. He was 
found guilty and dismissed.  The nature of the 
hearsay evidence led was best encapsulated by 
the LAC at paragraph 7 and is repeated here 
verbatim: 
“[7] At the disciplinary hearing, which 
commenced on 17 April 2014, Exxaro called 
three  witnesses to prove the charges, a Mr 
Pieter Steyn, senior manager of a forensics 
auditing team employed by Ernest and Young; 
Mr Paul Claasen, a colleague of Mr Steyn who 
assisted in the investigation; and one of the 
complainants, Ms.Thobane. Ms Mange  and Mr 
Nong were not called as witnesses. Mr Chipana 
gave evidence in his defence.  
  
The evidence of Messrs Steyn and Claasen was 
essentially hearsay in that they had no  first-
hand knowledge of Mr Chipana’s alleged 
wrongdoing. In essence, they merely related 
what they had been told, or what they had heard 
from others.  
 
They also relied on affidavits allegedly made by 
the complainants. The reason given for  the 

failure to call the two complainants was that they 
had been intimidated...” 
 
Chipana referred an unfair dismissal dispute to 
the CCMA. At arbitration, the employer relied on 
documentary evidence in the form of affidavits 
by the complainants, telephone records, etc. 
The employer also relied on the oral evidence of 
the two witnesses Messrs Steyn and Claasen 
who had testified at the hearing.  
 
The arbitrator found that the dismissal of the 
applicant was unfair and ordered the employee 
to be reinstated with back-pay. It is necessary to 
provide in some detail, the reasoning of the 
commissioner. The extract below from the 
award is repeated verbatim in the LAC 
judgment:  
 
“6.3 In their closing arguments, both parties 
admitted that the evidence sought to be  relied 
upon by the respondent was hearsay. While the 
respondent argued that such evidence was 
admissible under the Law of Evidence 
Amendment Act, and in terms of  certain 
Labour Court decisions, the applicant argued for 
an opposite finding.  
 
6.4 The applicant was accused of bribery, which 
is a crime in our law. The person giving  the 
bribe and the one receiving it, are co-
conspirators in an unlawful act. It would be 
extremely prejudicial to the person against 
whom the evidence on affidavit is given, to 
accept it without testing such evidence through 
cross-examination. 
 
6.5 The applicant denied any wrongdoing, and 
there was nothing during his cross-examination 
that showed that his version was not probably 
true.  
 
6.6 Hearsay evidence cannot be admitted 
against a person without his consent, especially 
where it is not corroborated by independent 
evidence. This is the law of the land, and 
disciplinary enquiries are not exempted from the 
application of the law of evidence. The standard 
of proof in disciplinary proceedings is the same 
as that in civil matters, and not  something 
lower than that. The standard must also be 
observed in arbitration  proceedings in the 
CCMA.  
 
6.7 Once the hearsay evidence against the 
applicant is excluded, which I hereby do, there 
remains no shred of evidence in support of the 
respondent’s allegations against him.  
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6.8 This dismissal of the applicant was, 
accordingly, not for a fair reason within the 
purview of section 188 of the Act.”  
 
The Labour Court  
 
The employer subsequently filed a review 
application in the labour court seeking to set 
aside the arbitration award. The employer’s 
primary challenge was that the commissioner 
had failed to apply his mind to the provisions of 
section 3 of the LEAA as well as having ignored 
other evidence presented in the form of 
affidavits, the oral evidence of witnesses and the 
transcript of the evidence of the disciplinary 
hearing. The Labour Court found that the 
irregularities in the arbitration did not merit the 
court’s interference. The court considered the 
following:   
 

- The issue before the commissioner was 
not whether the employee had 
consented to the admission of the 
hearsay evidence, but concerned the 
reasons for the employer’s failure to call 
particular witnesses to testify. 
 

- Whether the evidence sought to be 
admitted was of value toward proving 
fairness of the dismissal. 
 

- Whether there were good reasons for the 
failure of the witnesses to testify was 
evident from the record.  
 

- Having regard to the evidence of the 
witnesses who had testified, as well as 
evidence in the form of an affidavit, there 
was nothing to indicate that the alleged 
intimidation was ongoing and found that 
there was no credible evidence that the 
alleged threat was imminent.  
 

- The cumulative effect of all that”, 
irrespective of whether the 
commissioner’s reason for excluding the 
hearsay evidence was satisfactory, was 
that the employer failed to establish a 
compelling case for the admission of 
such evidence”.  
 

- The content of the affidavits of the 
complainant was disputed. The court 
took the view that if the contents of the 
affidavits were weighed against the 
employee’s denial of misconduct and his 
undisputed version that he did not have 
a love relationship with one person he 

attempted to arrange a job for and, who 
did not want to testify that the employer’s 
case failed due to lack of evidence to 
rebut the employee’s evidence.  

 
The Labour Appeal Court  
 
The employer subsequently lodged an appeal. 
The essence of the employer’s claim was that 
the Labour Court had erred in its approach, 
conclusion and order. The employer maintained 
that the arbitrator failed to have proper regard 
for section 3 of the LEAA and had ignored the 
totality of evidence and excluded the hearsay 
evidence on the grounds that the employee had 
not consented to its admission. The LAC found 
the labour court had erred in a number of 
respects for reasons which follow. Relevant 
extracts from the judgment, which is necessary 
to repeat verbatim are the following: 
 
 [18] With reference to the award itself, if a 

commissioner purports to apply the law 
then it is incumbent upon the 
commissioner to at least make an effort 
to ascertain what the law is. In this matter 
the commissioner avowed in his award 
that it was the law of the land that 
uncorroborated hearsay evidence could 
not be admitted without Mr Chipana’s 
consent. Perhaps the commissioner had 
in mind an oversimplified view of the law 
as it stood before the enactment of 
section 3 of the LEAA, because the 
position described by the commissioner is 
and was at the time of the award certainly 
not the law of the land. Because of that 
fundamental error the commissioner also 
misconceived the enquiry into the 
admissibility of the hearsay evidence. 

 
  [20] Hearsay evidence is a common 

form of evidence encountered in 
disciplinary proceedings. In many cases, 
it might be the only evidence available to 
supplement other direct evidence in 
making out a case of misconduct or to 
sustain a defense to a charge of 
misconduct. It is therefore not 
unreasonable to expect commissioners 
to be familiar with it and to be in a 
position to identify it readily. That the 
provisions of the section are not a 
novelty or mystery to commissioners or 
arbitrators, is evident from reported 
decisions. 

 
  [21] The provisions of section 138 of the 

LRA that give a commissioner a 
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discretion to conduct an arbitration in a 
manner that she, or he, considers 
appropriate to determine a dispute fairly 
and quickly, and to do so with a 
minimum of legal formalities, does not 
imply that the commissioner may 
arbitrarily receive or exclude hearsay 
evidence, or for that matter any other 
kind of evidence…  

 
 The LAC went on to cite with approval 

safeguards as enunciated in the SCA S v 
Ndlovu: 

 [23] ….the Supreme Court of Appeal in S 
v Ndhlovu and Other referred to 
safeguards to ensure respect for an 
accused’s fundamental right to a fair 
trial…. 

 
 - First, a presiding judicial officer is 

generally under a duty to prevent a 
witness heedlessly giving vent to 
hearsay evidence…. 

 
 Second, the LEAA cannot be applied 

against an unrepresented accused…. 
 -  Third, an accused cannot be 

ambushed by the late or unheralded 
admission of hearsay evidence. The 
trial court must be asked clearly and 
timeously to consider and rule on its 
admissibility. This cannot be done for 
the first time at the end of the trial, nor 
in argument, still less in the court’s 
judgment, nor on appeal. The 
prosecution must before closing its 
case clearly signal its intention to 
invoke the provisions of the Act, and 
the trial judge must before the State 
closes its case rule on admissibility, 
so that the accused can appreciate the 
full evidentiary ambit he or she 
faces.” …… 

 
 ……Adapted they would include the 

following:  
 (4) a party must as early as possible  

in the proceedings make known its 
intention to rely on hearsay evidence 
so that the other party is able to 
reasonably appreciate the evidentiary 
ambit, or challenge, that he/she or it is 
facing. To ensure compliance, a 
commissioner should at the outset 
require parties to indicate such an 
intention;  

 
 (5) the commissioner must explain to 

the parties the significance of the 

provisions of section 3  of the LEAA, 
or  of the alternative, fair standard and 
procedure adopted by the 
commissioner to consider the 
admission of the evidence;  

 
 (6) the commissioner must timeously 

rule on the admission of the hearsay 
evidence and the ruling on 
admissibility should not be made for 
the first time at the end of the 
arbitration, or in the closing 
argument, or in the award. The point 
at which a ruling on the admissibility 
of evidence is made is crucial to 
ensure fairness in a criminal trial. The 
same ought to be true for an 
arbitration conducted in an 
adversarial fashion because fairness 
to both parties is paramount. 

 
[25] In this matter the timing of the 

commissioner’s ruling on the 
admissibility of the hearsay evidence 
occurred so late, that it was undoubtedly 
unfair to both, the employer and the 
employee. It is apparent from the record 
of the arbitration proceedings that the 
commissioner was acutely aware from 
the outset that the main issue in dispute 
related to the admission of hearsay 
evidence at the disciplinary enquiry.  

 
[29] The timing of the ruling and the 

Commissioner’s relative passivity during 
the arbitration when the hearsay 
evidence was being adduced is not 
consonant with a commissioner’s duty to 
determine a dispute between parties 
fairly, or quickly. If the issue of 
admissibility of the evidence been 
addressed promptly when it was sought 
to be adduced or adduced, the ruling in 
respect thereof would not only have 
assisted both sides to know what the 
ambit of the cases were that they had to 
meet respectively, but could possibly 
have led to a quicker and cheaper 
resolution of the dispute.  

 

 [30] Mr Chipana was clearly prejudiced 
by the commissioner’s passivity 
regarding the admissibility of the 
evidence, in that, he proceeded 
headlong to deal with the hearsay 
evidence risking the finding that he had 
thereby consented (albeit tacitly) to its 
admission. The employer also 
proceeded not knowing whether the 
evidence was to be admitted; and both 
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parties were essentially deprived of the 
opportunity of knowing exactly what 
more was required, respectively, to make 
out a case, and what case had to be 
met, timeously, so that alternatives could 
be considered. By the time the ruling on 
admissibility was made it was too late for 
either party to do anything to save their 
(respective) situations. 

 

 [31] While both sides may be criticised 
for not raising the issue of admissibility 
early in the proceedings, i.e. at least as 
or when the hearsay evidence was 
adduced, the criticism is tempered 
particularly because these are not court 
proceedings and the representatives of 
the parties are not necessarily legally 
trained. Notwithstanding, ultimately it 
was for the commissioner to ensure that 
the hearing was fair for both sides. A 
reasonable commissioner in the position 
of the arbitrator in this matter would not 
only have known what the law on the 
admission of hearsay was, if he sought 
to invoke the law (i.e., the formal rules 
for the admission of evidence), but would 
have been alert to the introduction of the 
hearsay evidence and would have 
addressed its admissibility promptly so 
as to ensure fairness and expediency.    

 

 [33] On appeal both sides, effectively, 
also required of us to engage in the 
exercise which the commissioner ought 
to have timeously performed in the 
arbitration, namely, to consider the 
admissibility of the hearsay evidence in 
light of section 3 (1) (c) of the LEAA…. 

 
The appeal was upheld and the order of the 
Labour Court dismissing the review was set 
aside. The dispute was referred back to the 
CCMA for a fresh hearing before a different 
commissioner.  
 

Conclusion / Learnings  
 

It is clear from the LAC judgment that hearsay 
evidence must be dealt with as early as 
possible, ideally before the commencement of 
proceedings proper. Point to remember here is 
that Parties would normally not take it upon 
themselves to inform a commissioner upfront.  It 
happens that Parties sometimes intend to rely 
on hearsay evidence, but only alert the presiding 
officer during the proceedings.  
 
It is worth noting the courts criticism on the 
decision of the Arbitrator, after having dealt with 

the application of hearsay evidence and 
deciding to exclude it, but only to make this 
decision known in his award. The court took the 
view that this was unfair on Parties to have been 
made aware of the decision this late.  
 

Presiding officers are expected to ascertain 
before the commencement of the arbitration / 
disciplinary hearing proper, whether any Party 
intends to have hearsay evidence admitted. This 
must happen in one of two ways: 

(i) Ideally, this matter ought to be 
addressed during pre-arb or, at the 
commencement of a disciplinary 
enquiry - especially when the 
admissibility of documentation and/or 
the use of witnesses is dealt with.   
 

(ii) If no pre-arbitration meeting had 
been held (or one had been held but 
had not specifically dealt with 
hearsay evidence) then this must be 
dealt with at the outset of arbitration 
as a preliminary point (in limine). In 
this instant it would be ideal for either 
or both Parties to confirm up front, 
their intention to rely on hearsay 
evidence failing which, the presiding 
officer must enquire from Parties if 
they intend to rely on hearsay 
evidence. (This point is made with full 
appreciation that there would be 
instances when the need to rely on 
hearsay evidence emerges for the 
first time during a hearing. Should 
that be the case, the arbitrator / 
presiding officer must deal and make 
a finding at that point before 
proceeding further).  

 

Assuming hearsay evidence is admitted, it has 
to be considered and assessed together with the 
conspectus of evidence presented at a hearing.  
 

Mr. Dolin Singh 
Provincial Manager (PELRC KZN Chamber)  
 

In loving memory 

 
 

Dolin Singh 
15 October 1964 – 27 January 2021 
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3. Questions & Answers 

 

 

 
Dear General Secretary 
 
Question:  
 
I would like to know if it is justified if an educator 
is dismissed without having attended a hearing. 
 
Anonymous  
 

Dear Anonymous 
 

For dismissal to be fair the employer must 
satisfy both substantive and procedural 
requirements. If the employee believes that one 
of these requirements is not met, he/she may 
lodge the dispute with the ELRC 
(www.elrc.org.za) through the DMS App 
(electronic dispute referral system). 

____________________ 
 
Question:  
 
Kindly tell me if you have jurisdiction over my 
dispute with GDE about my salary. 
 
I started working for Daveyton Primary School in 
October 2000 as a volunteer computer trainer 
after leaving Kgalema Primary School where I 
was an Administration Clerk. 
 
I am now retired at the end of September 2018. I 
worked at Daveyton Primary School in 
Ekurhuleni North District as a General Assistant. 
 
At the time of processing my retirement I was 
given my Record of Service, which reflected that 
from 01 January 2003 to 31 March 2004, I was 
re-appointed by the Daveyton Primary School 
and paid a salary, which never got to me. I am 
claiming GDE for that salary. 

 
Please let me know if you are able to take my 
dispute with GDE.  
 
Anonymous  
 

Dear Anonymous 
 

Kindly note that the ELRC does not have 
jurisdiction over admin clerks. 

____________________ 
 
Question:  
 
I need advice as to what form I need to 
complete in order to declare a dispute. I am an 
office-based official at Head Office 
 
Anonymous  
 

Dear Anonymous 
 

Are you an educator (Office-based educator) or 
are you a departmental official working for the 
DoE employed in terms of the Public Service 
Act?  
 
Should you be employed in terms of the 
Employment of Educators Act, you can 
download the forms on www.elrc.org.za and 
complete E1 form under Dispute Management 
Services. If you are employed in terms of Public 
Service Act, you can refer your matter to the 
GPSSBC. 
 
Ms NO Foca, ELRC General Secretary 

 

 

 

 

 

 

 

 

 

 

 

Dear Readers 
 
We would like to hear your views on education 
related queries or disputes. We will respond to 
questions in the next issue of the Labour 
Bulletin. Please send any questions relating to 
labour law to the ELRC Research & Media 
Manager, Ms Bernice Loxton.  

http://www.elrc.org.za/
http://www.elrc.org.za/
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