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1. From the General 

Secretary’s Desk 
 
The ELRC is pleased to provide stakeholders 
with its February 2022 issue of the Labour 
Bulletin.  The Bulletin contains articles that are 
relevant to the education sector.  
 
We hope to both inform and stimulate readers.  
Some of the issues covered are contentious. It 
goes without saying that the views are those of 
the authors alone.   
 
We would encourage an exchange of views on 
the jurisprudence generated by the courts and 
by the ELRC because these rulings shape the 
way the sector operates.   
 
We trust you will find value in these pages. 
 
Ms NO Foca 
ELRC, General Secretary 

_______________________ 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

2. Case Law: Presiding 

Officers have a duty to be 

fair  
 
As a general rule, a presiding officer has 
to recuse himself/herself where there is a 
reasonable suspicion or apprehension of 
bias. In determining whether a judicial 
officer should recuse himself/herself the 
following requirements stipulated in the 
case of S v Roberts 1999 (4) SA 915 
(SCA) at 924 para 32 apply. These are 
that: 
(a) There must be a suspicion that the 

judicial officer might, OR would, be      
biased; 

(b) The suspicion must be that of a 
reasonable person in the position of 
the accused or litigant; [and] 

(c) The suspicion must be based on 
reasonable grounds. 

 
See also Jiba v Minister: Dept of Justice 
& Constitutional Development & Others 
(2010) 31 ILJ 112  
 
SACCAWU 7 others v Irvin & Johnson 
Ltd (2000) 21 ILJ 330 (LAC) para [25]. 
 
Courts take the position that an 
appearance of impartiality is in itself an 
essential component of procedural 
fairness.  The court must, therefore, 
consider the matter very carefully before 
making a finding. This includes yourself 
as the Chairperson. 
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In order to ensure that fairness in the 
conduct of regular courts and 
administrative tribunals is maintained, 
the courts ask the question whether 
or not a reasonably informed 
observer would reasonably perceive 
bias on the part of the officer 
adjudicating the issue. The answer to 
the question of whether a judge is 
biased, or her judgment tainted with the 
elements of bias would ultimately rest on 
subjective human conjecture or 
perception. 
 

The purpose of the disciplinary hearing is 
to enable the presiding officer to weigh 
evidence for and against an employee 
and to make informed and considered 
decisions. The presiding officer has to 
keep an open mind throughout the 
proceedings. The presiding officer can 
exercise a lasting influence on the 
record, not only on the evidence it 
contains, but also on the way in which it 
reads. He bears the responsibility of 
deciding on the admissibility of evidence 
and also determines the propriety of 
questions, both in examination-in-chief 
and cross-examination. He is the only 
person who can make a first-hand 
finding on demeanour and credibility. 
 
Therefore, given the possible 
consequences of his findings at the 
enquiry and his influence in the conduct 
of the proceedings, he must be as fair 
and impartial as he can possibly be. This 
is more so when one remembers that, 
the question of sanction aside, the 
enquiry has many of the characteristics 
of an ordinary trial. Thus, there is a 
charge sheet on which the employee is 
notified of the allegations against him, 
together with a statement describing the 
alleged offence.  
 

A person may be appointed to fulfil the 
role of prosecutor in presenting the 
charge, that is, by adducing evidence, 
cross-examination of witnesses and 
making submissions in argument. The 
person facing the charge is called a 
defendant. He has a right to 
representation, a right to cross-
examination, a right to make statements, 
a right to give evidence and to call 
witnesses in his defence. 
 

The presiding officer must keep a record 
of the proceedings and he may 
subpoena witnesses and secure the 
production of exhibits. It becomes 
obvious therefore that a hearing which is 
conducted so closely along the lines of 
an ordinary trial in a court of law is also 
expected to be conducted as far as 
possible in accordance with the rule that 
justice must be seen to be done. 
 
See for example BTR Industries South 
Africa (Pty) Ltd and Others v Metal and 
Allied Workers' Union and Another 1992 
(3) SA 673 (A) at p 693I-J, which reads: 
     'As will appear from what is said 
under the last heading in this judgment, 
on my  view of the facts it is necessary 
for the purposes of this appeal to decide 
what the proper formulation of the test is 
for disqualifying bias. For the reasons 
which follow I conclude that in our law 
the existence of reasonable suspicion of 
bias satisfies the test; and that an 
apprehension of a real likelihood that the 
decision maker will be biased is not a 
prerequisite for disqualifying bias.'   
 

Although the disciplinary panel is not a 
court of law, there exist expectations of 
fairness in the conduct of such hearings. 
In Keganne v Maunge and Another 
[2005] 2 B.L.R. 480 at p 488D-F, 
Marumo J, issued the following caution: 
    'The standard of independence of a 

decision maker in a domestic tribunal 

cannot be elevated to the same level as 

that of a judicial officer in a court of law 

or an arbitrator in arbitration 

proceedings. The decision maker will 

almost invariably be part of the domestic 

tribunal and he cannot be completely 

detached from it. What is required is that 

he must act fairly, and his mind must be 

open to receive and fairly consider the 

case for the employee. In other words, 

he must be open to persuasion and must 

apply his mind honestly to the issues 

after having followed a fair procedure.' 

 

In Khei vs Botswana Meat Commission 
(2010) BLR 649 IC, Judge Mathiba 
stated  
“I do accept that position and however 
add that in acting fairly, a presiding 
officer should also be free from favour 
and self-interest. He must be in a 
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position to consider the evidence before 
him in an impartial way without any fear 
or influence. He must also not have prior 
knowledge of the facts so that he is in a 
neutral position of weighing the evidence 
produced and led at the enquiry.” 
 

The rule against bias emanates from 
administrative law, which requires that 
an officer presiding at a disciplinary 
hearing not only be impartial in fact, but 
also that there should be no grounds for 
even suspecting that his or her decision 
might be shaped by extraneous factors, 
even if this is in fact not the case. 1 
According to Grogan, decisions of 
administrative tribunals have been set 
aside merely on the grounds that the 
person charged might reasonably 
suspect that the presiding officer was 
biased. 
 
See for example: - 
Anglo American Farms t/a 
Boschendal Restaurant v Komjwayo 
(1992) 13 ILJ 573 (LAC) 
Monnig & Others v Council of Review 
& others 1989 SA 866 (C) 
These judgements view the disciplinary 
hearing in the employment sphere being 
treated as a tribunal with an institutional 
bias, the decisions of which will be 
interfered with by the courts if it appears 
that there is or feared to be a real 
likelihood or probability of bias on the 
part of the decision maker/presiding 
officer. 
 
The test for recusal is an objective one, 
namely, whether in the eyes of a 
reasonable man in the circumstances of 
the accused there is a reasonable 
perception of bias. In The President of 
the Republic of South Africa v South 
African Rugby Football Union 1999 (4) 
SA 147 (CC) at para. 45, the test was 
succinctly laid down as follows: 
 “ 
 The question is whether a 
reasonable, objective and informed 
person would on the correct facts 
reasonably apprehend that the judge has 
not or will not bring an impartial mind to 
bear on the adjudication of the case, that 
is a mind open to persuasion by the 
evidence and  

 

 

the submissions of counsel. The 
reasonableness of the apprehension 
must be assessed in the light of the oath 
of office taken by judges to administer 
justice without fear or favour; and their 
ability to carry out that oath by reason of 
their training and experience. It must be 
assumed that they can disabuse their 
minds of any irrelevant personal beliefs 
or predispositions. They must take into 
account the fact that they have a duty to 
sit in any case in which they are not 
obliged to recuse themselves. At the 
same time, it must never be forgotten 
that an impartial judge is a fundamental 
prerequisite for a fair trial and a judicial 
officer should not hesitate to recuse 
herself or himself if there are reasonable 
grounds on the part of a litigant for 
apprehending that the judicial officer, for 
whatever reasons, was not or will not be 
impartial.” (Emphasis added). 

 
The above principles equally apply to 
administrative processes such as disciplinary 
hearings.  Courts will set aside an administrative 
action which is tainted by bias. 
 

Mr. Y Ramcheron 
Convenor of the Dispute Prevention Task Team 
in the Provincial ELRC KwaZulu-Natal Chamber 
 
______________________________________ 
 

 

3. Realising the child's best 

interests: lessons from the 

Child Justice Act to 

improve the South African 

Schools Act  

Introduction 
 
To aver those sections 8 and 9 of the South 
African Schools Act (hereafter the Schools Act) 
dealing with school discipline should take a few 
lessons from the Child Justice Act might seem a 
bit far-fetched at first sight. It is conceded at the 
outset that the circumstances, aims and scope 
of school discipline and the circumstances and 
severity of criminal offences by children are not 
entirely compatible, but it is argued that there 
are valuable principles captured in the Child 
Justice Act which should be incorporated in one 
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or another form in the legislation related to 
school discipline. 
 
Yet, despite the concessions made there are 
several contact points and even points that 
overlap when one deals with school discipline 
and children in conflict with the law. Reality 
dictates that minor transgressions in schools 
can eventually escalate into serious crime, and 
that some forms of misconduct in schools 
constitute actual criminal offences, such as theft 
or the assault of fellow learners.  
 
One of the best examples of the link between 
school discipline policies and juvenile justice is 
the effect of the zero-tolerance policies followed 
in some states in the United States of America 
(USA). In essence, zero-tolerance policies are 
very strict, inflexible, and retributive in nature 
and cannot be regarded as child-friendly. There 
is evidence that zero-tolerance school discipline 
policies play a major part in the increased 
number of learners that enter the juvenile justice 
system and disproportionately affect learners 
from marginalised groups. In fact, the impact of 
these policies has reached such undesirable 
proportions in the USA that the effect thereof is 
referred to as the "school to prison pipeline". 

Currently, public outcry in some of the states of 
the USA is forcing policy makers to reconsider 
the legislation and policies that govern school 
discipline.  
 
The Constitution of the Republic of South Africa, 
1996 (hereafter the Constitution) aims to provide 
a single, coherent, value-based legal framework. 
 
This coherence should therefore be reflected in 
all enabling legislation dealing with the 
realisation of the best-interests-of-the-child right. 
Consequently, it is important to ensure that 
there is proper alignment between legislation 
and the relevant constitutional imperatives. 
 
It is therefore appropriate to investigate the 
Schools Act and the Child Justice Act to 
determine whether these two acts are properly 
aligned and whether there is any room for 
improvement to ensure that the best interests of 
children are served in both the school discipline 
and child justice system. Furthermore, one 
would want to ensure that the legal framework 
contributes to limiting the number of children 
who filter through from the education system to 
the juvenile justice system. 
 
The Schools Act was drafted in 1996. Since 
then the Constitutional Court has delivered 
several ground-breaking judgements on the 

best-interests-of-the-child concept which have 
not been captured in any of the discipline-
related amendments of the Schools Act. The 
Child Justice Act came into operation in 2010 
and reflects the new constitutional imperatives 
regarding children's rights as well as 
international standards regarding the regulation 
of children in conflict with the law. Consequently, 
the current legislative framework creates the 
impression that children should first come into 
conflict with the law before legislation explicitly 
focuses on the best interests of the children who 
misbehave or act in a socially unacceptable 
way. 
 
It is argued in this article that the child-
centeredness of legislation is indicative of its 
compliance with the imperatives of the 
paramountcy of the best-interests-of-the-child 
concept. This article aims to prove that sections 
8 and 9 of the Schools Act, dealing with school 
discipline and formal disciplinary hearings, are 
not child-centred and are not in line with the 
constitutional developments regarding the best-
interests-of-the-child concept. 
 
The best interests of the child 
 
The best-interests-of-the-child concept is not 
only a common law principle included in the 
Constitution but is an enforceable constitutional 
right too. The best-interests-of-the-child concept 
and the best interest right of the child are a 
multi-facetted notion which give rise to several 
issues. These include questions such as: which 
child or children are implicated? Which interests 
of the child are at stake? What does "best 
interests" entail? What does the "paramountcy" 
of the best interests of the child entail? What 
does "every matter concerning a child" entail 
and how does it manifest in the context of 
school discipline and criminal justice? These 
questions are indeed heavily encumbered and 
cannot be addressed in full within the confines 
of an article. However, since the best interests 
of the child are of paramount importance in 
every matter concerning the child one, would 
expect at the very least a child-centred 
approach in both the Schools Act and the Child 
Justice Act.  
 
2.1 Child centeredness 
 
Section 28(2) of the Constitution and the 
ensuing interpretations of this provision by the 
Constitutional Court highlight the need for a 
child-centred approach in all matters pertaining 
to children. The best interests of the child 
standard is applicable to the implementation of 
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all legislation applicable to a child, children, a 
specific group of children or children in general, 
as well as to any proceedings, actions and 
decisions instituted or taken by an organ of state 
concerning children. In the school discipline 
context and child justice context this would 
mean that the transgressing child, the child 
victim of the transgression, any child bystanders 
and/or child in the community at large who is 
affected by the transgression should be afforded 
the benefits of their best-interests right as far as 
possible. 
 
In contrast to this explicit child-centred 
requirement of the Constitution, the Schools Act 

does not have an explicit child focus. The 
hypothesis that the Schools Act does not focus 
sufficiently on the best interests of the child is 
based inter alia on the lack of reference to 
children in the legislation, the lack of focus on 
the needs of children of different age groups, the 
lack of focus on the different needs of different 
children, and the lack of child-friendly 
processes. These issues will be discussed in 
more detail in what follows. 
 
2.1.1 References to children as an indicator of 
child-centeredness 
 
The constitutional imperative of distinguishing 
between adults and children was emphasised by 
the Constitutional Court in Centre for Child Law 
v Minister for Justice and Constitutional 
Development, where it held that: 

(a) [t]he children's rights provision [section 

28 of the Constitution] creates a stark but 

beneficial distinction between adults and 

children. It draws a distinction between 

adults and children below the age of 18 

and requires that those under 18 be 

treated differently from adults when 

authority is exercised over them.  

 

The School’s Act does not make a distinction 
between education for adults and that for 
children. Instead, the Act applies to all school 
education for learners from grade R to grade 12. 
The definition of a "learner" is given as any 
person who receives education or is obliged to 
receive education in terms of the Act. In fact, the 
word "child" is not even defined in the Schools 
Act and is used only twice in the Act. The 
legislation also does not refer to the best 
interests of the child, except for section 8A, 
which deals with searches and seizures. This 
provision was added only in 2007. The 
argument that there is a lack of focus on the 

best interests of the child in the school discipline 
context is further strengthened by the absence 
in section 8 of the Schools Act of any real 
indications that the legislator recognises the 
particular vulnerabilities of transgressing 
children as learners, as opposed to the position 
of adult learners. The legislation also fails to 
distinguish between the needs and interests of 
transgressing learners, the victims of 
transgressions and the broader school 
community. 
 
In contrast, the Child Justice Act has an explicit 
focus on children under the age of 18 years. 
This is clear from the preamble of the act, the 
definition of the word child, and the numerous 
references in different sections of the act to the 
best interests of the child as the guiding 
principle in different procedures applicable to 
children in conflict with the law.  
 
2.1.2 Age differentiation as an indicator of child 
centeredness 
 
The best interests of the child provision is 
applicable to all children under 18 years of age. 
It also goes without saying that the needs and 
interests of a transgressing 7-year-old learner 
and a transgressing 17-year-old learner would in 
all likelihood be substantially different. These 
sentiments are captured in the Child Justice Act, 
which has an explicit focus on the 
developmental abilities and needs of children of 
different ages who transgress. Although criminal 
capacity should not and could not play a 
decisive role in school discipline, the regulatory 
developments regarding the criminal capacity of 
children should at least have sensitised the 
legislator and educational authorities to the need 
to re-evaluate the appropriateness of the one-
size-fits-all-learners-and-children approach of 
sections 8 and 9 of the Schools Act. It is 
apposite to note that the criminal capacity of 
children was raised from the common law 7 
years of age to 10 years of age, and that 
children older than 10 years of age and under 
14 years are presumed to lack criminal capacity.  
 
Furthermore, the legislator is required to re-
evaluate the increased age of criminal capacity 
within five years of the commencement of the 
act to determine whether the age of criminal 
capacity should not be increased even further. 
  
Unlike the Child Justice Act, the Schools Act 
does not make a distinction between different 
age groups of learners. The age of learners is 
referred to only with regard to the admission of 
learners to school and the compulsory school-



 

6 

going age of learners. In what follows, the 
impact of the lack of age differentiation on the 
realisation of the child's best interest will be 
illustrated with reference to over-aged learners 
and learners of compulsory school-going age. 
 
2.1.3 Explicit best-interests-of-the-child 
provisions as indicators of child-centeredness 
 
The best interests of the child are an 
unambiguous focus of the Child Justice Act and 
it is evident in numerous sections of the Act that 
all procedures are aimed at promoting the best 
interests of the child. Furthermore, all role 
players (police officers, prosecutors, probation 
officers, inquiry magistrates and child justice 
courts) are explicitly instructed by the legislator 
throughout the Act to ensure the primacy of the 
best interests of the child. These provisions also 
provide the different role players with specific 
factors to be taken into account in determining 
the best interests of the child. 
 
In the school discipline context the school 
governing body (SGB) is responsible for 
conducting a formal disciplinary hearing, and all 
educators are responsible for maintaining 
discipline in their classrooms and on the school 
grounds. Yet none of them are cautioned in the 
Schools Act to discipline learners within the 
parameters of the best-interests-of-the-child 
standard. In fact, there is no indication of what 
would constitute the best interests of the child, 
and it is left to the discretion of the SGB and 
educators to determine the ambit of this 
constitutional right. This poses a real challenge 
to the realisation of the child's best interests 
rights, since most SGB members and educators 
do not have legal training, do not have access to 
legal sources, and do not have the capacity to 
stay abreast of the latest developments with 
regard to the composite best-interests-of-the-
child concept.  
 
2.1.4 References to considering the best 
interests of all children involved in formal 
proceedings as indicators of child-centeredness 
 
The Schools Act provides in section 20(1)(a) 
that one of the functions of the SGB is to 
promote the best interests of the "school", while 
the Constitution prescribes that the best 
interests of the child are of paramount 
importance in every matter concerning the child. 
This clearly creates a possible conflict between 
the interests of the school with all its learners on 
the one hand, and the best interests of an 
individual child or group of children who are 
subjected to a formal disciplinary hearing on the 

other hand. Another possible tension that may 
arise as far as discipline is concerned is that 
where the misconduct of a learner or learners 
infringes on the rights for instance of the 
majority of the learners or the image of the 
school. 
 
The SGB has an obligation to ensure that every 
child's interests are considered as being of 
paramount importance in any disciplinary 
matter. This would therefore include the 
interests of the offender, the child victim, and 
third parties to misconduct, as well as the 
school's best interest. Balancing the competing 
needs and interests of these different children 
would be a daunting task. Yet neither the need 
to balance different interests nor the factors to 
be taken into account in such a limitation 
process is explicitly highlighted in the Schools 
Act. This lacuna creates the breeding ground for 
an unbalanced focus on the transgressor only. 
 
In this regard, the court in Centre for Child Law v 
Minister for Justice and Constitutional 
Development 2009 4 SA 222 (CC) referred to 
Director of Public Prosecutions, Transvaal v 
Minister for Justice and Constitutional 
Development and added: 
What must be stressed here is that every child is 
unique and has his or her own individual dignity, 
special needs and interests. And a child has a 
right to be treated with dignity and compassion. 
This means that the child must 'be treated in a 
caring and sensitive manner. This requires 
taking into account [the child's] personal 
situation, and immediate needs, age, gender, 
disability and level of maturity'. In short, 'every 
child should be treated as an individual with his 
or her own individual needs, wishes and 
feelings'.  
 
The court continued and, in referring to the S v 
M  judgment, held: 
A truly principled child-centred approach 
requires a close and individualized examination 
of the precise real-life situation of the particular 
child involved. To apply a predetermined 
formula for the sake of certainty, irrespective of 
the circumstances, would in fact be contrary to 
the best interests of the child concerned.  
 
The need to independently assess the needs of 
all children in matters concerning them was 
further emphasised by the Constitutional Court 
in S v M, where the court considered the best 
interests of the children (who were not even 
before the court) in the sentencing of their 
mother.  
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The court held: 
The word paramount is emphatic. Coupled with 
the far-reaching phrase 'in every matter 
concerning the child', and taken literally, it would 
cover virtually all laws and all forms of public 
action, since very few measures would not have 
a direct or indirect impact on children, and 
thereby concern them. 
 
Yet the Schools Act is silent on the procedures 
to be followed in instances where there are child 
victims or other children involved as third 
parties, or where there are more than one 
learner involved in a formal disciplinary hearing. 
In contrast the Child Justice Act indicates that a 
joint preliminary inquiry for co-accused children 
is admissible only if the proceedings "will be in 
the best interests of all children concerned". The 
same prescription is applicable to the 
simultaneous assessment of co-accused 
children by a probation officer. These provisions 
provide a clear signal that every child's best 
interests must be considered individually. 
 
Furthermore, the Child Justice Act has explicit 
provisions related to an adult co-accused, 
instructing the courts to apply the Child Justice 
Act to the child and the Criminal Procedure Act 
to the adult. Adults who use children in the 
commission of crime can be prosecuted in this 
regard. This is in sharp contrast to the Schools 
Act and its lack of distinction between adult and 
child learners in schools. 
 
The lack of focus on the best interests of all the 
children concerned in a disciplinary matter is 
exacerbated by the application of a retributive 
approach to misconduct. In addition, the 
implementation of an adversarial process to deal 
with misconduct inevitably leads to a focus on 
the transgressor. The primary aim is to find the 
transgressor guilty and to punish him or her 
appropriately. However, misconduct impacts on 
the best interests of victims of and third parties 
to, misconduct. A narrow focus on the 
transgressor therefore constitutes an undue 
dilution of the constitutional obligation to 
respect, protect, promote and fulfil the best 
interests of all the children concerned in a 
matter. The overemphasis on the interests of the 
transgressor, often at the expense of the victims 
of and third parties to misconduct, is evident 
from legal prescriptions and practice.  
 
Although a broad application of the best-
interests principle is accepted, there is no clarity 
on exactly what the ambit and reach of the 
phrase "concerning children" are as far as 

indirect actions are concerned. This is due not 
only to the wide range of issues that may impact 
on children, but also to the difficulty in 
determining the proximity between the child's 
interests and the issue at hand. The 
Constitutional Court warns on the one hand that 
the best-interest-of-the-child concept should not 
be spread too thin and lose effectiveness, but 
also emphasises that it is obligatory to consider 
the best interests of all children individually. In 
the school discipline context, the point of 
departure should be that the best interests of all 
the children in the school are of paramount 
importance. However, the proximity between the 
specific transgression and its direct or indirect 
influence on a particular child or group of 
children needs to be considered in the weight 
attached to the interests of the different parties.  
 
This proximity dilemma highlights the need to 
provide decision makers in the school discipline 
context with proper guidelines to assist them in 
the determination of the best interests of all 
children involved in disciplinary matters. 
Currently such guidelines are absent from the 
Schools Act and the provisions regarding the 
best interests of the child contained in the 
Children's Act are not entirely suitable for the 
school discipline context. Specific guidelines on 
what constitutes the best interest of the child in 
the school discipline context would greatly assist 
decision makers when they have to balance or 
limit the competing best-interests-of-the-child 
rights of different individual children and/or 
groups of children. It has already been pointed 
out above that the Child Justice Act makes 
several references to factors to be taken into 
account in determining the best interest of the 
child. 
 
2.1.5 Child-friendly proceedings as indicators of 
child-centeredness 
 
Most South African schools employ a retributive 
approach to discipline. Some schools have also 
implemented positive disciplinary measures, but 
once a learner commits an act of serious 
misconduct, formal disciplinary proceedings will 
normally follow, which are adversarial in nature. 
An adversarial process is not always in the best 
interests of the child and several measures have 
been put in place in the criminal justice system 
to ensure that criminal proceedings involving 
children are more child friendly. These 
proceedings include in camera proceedings. 
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In camera proceedings as indicators of child-
centeredness 
 
In terms of the Child Justice Act children should 
be tried in a child justice court. These 
proceedings must be conducted in camera. No 
person may be present during the trial unless 
his or her presence is required in terms of the 
proceedings, or the presiding officer has granted 
permission for another person to be present. If a 
child is charged with an adult, the child will be 
tried with the adult, but the provisions of the 
Child Justice Act will be applicable to the child. 
Although co-accused’s are normally tried 
together, the trials of co-accused’s can also be 
separated.  
 
The Criminal Procedure Act also safeguards the 
interests of child witnesses and provides the 
court with discretion to rule that the child witness 
could testify in camera. The court can also hold 
that any person under the age of 18 years is not 
allowed to attend the hearing as a general 
member of public whose presence is not 
required by the proceedings. Children can thus 
be protected against unsuitable or harmful 
information revealed during a trail.  
 
There are no provisions in the Schools Act that 
prescribes that a formal disciplinary hearing 
should or could be held in camera or that 
learners under the age of 18 years can be 
excluded from attending it, if they want to be 
observers. Since there is nothing in the 
legislation that prohibits anyone from attending a 
formal disciplinary hearing, learners under 18 
years of age could argue that the formal 
disciplinary hearing is a matter that concerns 
them and that it is in their best interests to 
attend the hearing. No guidelines are provided 
to assist the disciplinary hearing committee to 
balance the best interests rights of the children 
who are accused of misconduct and observers 
who claim that it would be in their best interests 
to attend a hearing in a matter that concerns 
them, albeit not directly. This may include 
bystanders of bullying, or other children who 
have an interest in the matter. 
 
 
2.1.5.1 Appointments of intermediaries as 
indicators of child-centeredness 
 
Research pertaining to the impact of the criminal 
justice system on child witnesses and child 
victims of crime indicates that being a witness 
and/or a victim in an adversarial system is very 
traumatic for a child. In addition, children find it 
difficult to state their case. Different factors such 

as language development, suggestibility, age, 
the child's developmental stage, the child's 
personality, and the trauma caused during the 
incident play a role in the quality of the evidence 
provided by a child. Expert knowledge is thus 
necessary to elicit, understand and interpret the 
evidence of a child, especially that of younger 
children exposed to traumatic experiences. It is 
for reasons such as these that special measures 

such as the appointment of an intermediary 
were put in place in the criminal justice system 
to support and assist the child during a trial and 
to prevent secondary victimisation as far as 
possible. 
 
Section 8(7) of the Schools Act provides that, if 
a child under the age of 18 years will be 
exposed to undue mental stress or suffering 
while testifying at disciplinary proceedings, the 
SGB "may, if practicable, appoint a competent 
person" to act as an intermediary. 
 
It is clear from case law and criminal law 
regulations that the appointment of 
intermediaries is a complex issue with several 
constitutional implications, and that the issue 
should therefore be properly regulated. Yet 
there are no regulations with regard to the 
appointment, qualifications, experience, duties 
or training of intermediaries in the context of 
school disciplinary proceedings. Even more 
alarming is the fact that properly trained legal 
experts adjudicate the appointment of 
intermediaries in the criminal justice system, 
while these decisions are left to lay people in the 
school disciplinary context, without any 
guidance from the legislator. The best interests 
of children are therefore clearly at risk. 
 
Another alarming aspect of the provision is that 
an intermediary may be appointed "if practical". 
This opens the door for discrimination against 
learners in, for instance, rural areas where there 
are fewer professional people available. 
Teachers and former teachers can act as 
intermediaries in terms of the criminal law 
regulation. Thus professionals will be available, 
but the impracticability lies in the fact that they 
will probably not be appropriately trained to act 
as intermediaries. Apart from the lack of training, 
there are also no guidelines to assist educators 
on what is expected from them in such a 
situation. The absence of a closed-circuit 
television (CCTV) system or a one-way mirror 
can also make it futile to use an intermediary. 
No child should be exposed to undue mental 
stress and suffering while testifying. 
Nevertheless, the legislation or regulations do 
not make any provision as to how to ensure that 
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this is practicable within the context of school 
discipline. 
 
To appoint an intermediary can prolong any 
hearing significantly. Those responsible for 
conducting the hearing are mostly SGB 
members and other volunteers with other 
personal responsibilities. They thus have a 
personal interest in not prolonging the 
proceedings, which can seriously jeopardise the 
administrative fairness of the decision. Another 
point of contention is whether they have the 
necessary training and knowledge to determine 
whether the child would be exposed to undue 
mental stress and suffering. 
 
2.1.5.2 Processes to speed up the finalisation of 
the case 
 
One of the general principles of the Children's 
Act is that any proceedings concerning the child 
must be finalised as soon as possible and any 
undue delays should be prevented. Both the 
Schools Act and the Child Justice Act include 
several provisions to ensure the speedy 
finalisation of matters concerning children in 
disciplinary proceedings or criminal 
proceedings. 
 
However, mechanisms to ensure proper 
compliance with the legislative provisions are 
skewed in favour of the HoD and the MEC in the 
Schools Act. On the other hand the Child Justice 
Act makes provision for independent monitoring 
by the court to ensure that all the role players in 
the process keep to the time limits set by the 
legislator. Those who do not comply with the 
provisions are held accountable for their non-
compliance. 
 
2.1.5.3 The availability and accessibility of 
appeal proceedings as indicators of child 
centeredness 
 
If the HoD decides to expel a learner, the 
learner or parent of the learner can appeal to the 
MEC. The SGB, on the other hand, may take 
the decision of only the HoD not to expel on 
review to the courts, since the legislation does 
not provide for the possibility of the SGB's 
appealing to the MEC. 
 
To take decisions on review to the courts is 
much more expensive than appealing to the 
MEC. This limits the SGB's ability to ensure that 
the decisions of the HoD are correct and in the 
best interests of all the learners at the school. In 
addition, on appeal the correctness of a decision 
can be determined, while on review the court 

can determine only whether the HoD has made 
a reasonable decision, not whether the decision 
is the most appropriate in the circumstances. 
Thus the outcome of a case may be that a 
reasonable decision was made despite the fact 
that the HoD's decision was not in the best 
interests of the transgressor or in the best 
interests of the other learners. 
 
2.1.6 A focus on rehabilitation and reintegration 
of the child as an indicator of child centeredness 
 
In Centre for Child Law v Minister of Justice and 
Constitutional Development, the Constitutional 
Court provided an elaborate discussion of 
children's physical and psychological immaturity, 
of their vulnerability to influence and peer 
pressure, of their lack of judgement, of their 
unformed character, of their youthful 
vulnerability to err, of their impulsiveness, of 
their lack of self-control, and of their lack of full 
moral accountability for transgressions. The 
prospect of children's successful rehabilitation 
was also highlighted, taking into account that it 
is precisely their immaturity and the fact that 
their characters are not fully developed which 
provide better prospects for their rehabilitation. 
 
In this regard, the court referred with approval to 
the United States Supreme Court case of Roper, 
Superintendent, Patosi Correctional Center v 
Simmons, where the court held: 
From a moral standpoint it would be misguided 
to equate the failings of a minor with those of an 
adult, for a greater possibility exists that a 
minor's character deficiencies will be reformed.  
The above-mentioned characteristics of children 
should therefore be taken into account and 
measures to deal with transgressing children in 
the school or criminal justice system should 
therefore contribute towards the enhancement 
of children's capacity to be developed and 
reformed. 
 
The Child Justice Act heeds this call of the 
Constitutional Court through several processes 
which include diversion programmes which 
channel children away from the criminal justice 
system and rather focus on the development of 
children's skills, and address the root causes of 
the criminal conduct of accused children. The 
Act also has several prescriptions on children 
who were found guilty of crime. Sentencing 
these children should also ensure the 
development of the child. Reintegration of the 
child into society as a useful citizen is also key 
to the provisions of the Act. 
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Despite the existence of strict procedural 
prescriptions regarding the suspension and 
expulsion of learners, there are no prescriptions 
as to what should happen to the learner while he 
or she is suspended or awaiting expulsion. In 
practice, this will mean that learners who are 
suspended or are awaiting the decision of the 
MEC on their expulsions will not be attending 
school, but will be legally staying at home. There 
are no legislative prescriptions that these 
learners should attend, for instance, anger 
management classes or counselling sessions. 
Thus they are out of school for some time, and 
then, where applicable, they return to school 
without any obligatory intervention to address 
their underlying problems or to enhance their 
best interests. 
 
There are also no prescriptions on measures 
that should be taken to address the needs of 
victims of misconduct. The needs of victims of 
misconduct and other members of the school 
community differ vastly from those of the 
transgressing learner and should be addressed 
to ensure that they are also afforded an 
opportunity to develop their full potential. For 
example, the suspension of a bully would not 
address the needs of the victim of the bully, who 
might struggle with anxiety, low self-esteem and 
depression due to the bullying behaviour. The 
suspension will also not address the bully's 
anger issues. Legislation should therefore 
prescribe measures to ensure that the needs of 
everyone who is affected by misconduct are 
considered and addressed appropriately. 
There are also no provisions regarding the 
reintegration of the child into the class or school 
community after a suspension or expulsion. A 
suspended learner just goes back into the same 
school community, but the interests of neither 
the transgressing learners nor of the other 
learners are addressed, to facilitate a smooth 
and fruitful reintegration of the learner into the 
school or specific class. The needs and interests 
of the other learners and educators, who have to 
face and deal with the suspended learner, are 
also not addressed. The disciplinary measures 
taken are thus focused on punishment only. 
Troubled children need help, yet none is offered 
or prescribed. 
 
The same applies to instances of a less serious 
nature where formal disciplinary proceedings 
are not held. Learners are often sent out of 
class, have to go to detention, have to do 
community service or have other forms of 
punishment imposed on them without the 
underlying reasons for the misconduct being 
addressed. Children have a better chance than 

adults of being rehabilitated, developed and 
reformed, yet no explicit provisions to this effect 
exist in the Schools Act, which justifies the 
conclusion that the existing provisions are not in 
the best interests of the child. 
 
2.1.7 The application of restorative justice 
practices as an indicator of child centeredness 
 
The restorative justice approach to dealing with 
misconduct is in line with the best interests of 
children and contributes to the promotion of 
several human rights of children, which includes 
their rights to education, dignity, equality, 
development and the right to participate.  
 
The restorative justice approach as an approach 
to dealing with misconduct or as an alternative 
to a retributive approach is not mentioned in the 
Schools Act. In fact, the Schools Act provides 
for an adversarial and retributive process only. 
On the other hand, restorative justice processes 
are explicitly included in the Child Justice Act 
and contribute towards the realisation of the 
best-interests-of-the-child right.  
 
3 Conclusion 
 
These issues illustrate the validity of the 
contention that the best interests of the child are 
not a primary focus in legislation pertaining to 
school discipline. The existing legal framework 
creates the impression that children should first 
come into conflict with the law before they are 
afforded the benefit of being involved in a truly 
child-centred approach to addressing their 
misconduct or crime, since the Schools Act does 
not comply with the requirements of a child-
centred approach in this context. It is therefore 
recommended that the legislator should amend 
the Schools Act in this regard, to ensure that 
transgressing learners are subjected to 
constitutionally compliant and child-centred 
disciplinary processes and measures. 
Amendments should also focus specifically on 
measures to respect, protect and promote the 
best-interest right of the other children who are 
affected by the misconduct, as well as the 
school community at large. 
 
Permission was obtained from the author, Prof. 
M Reyneke to publish the article. The article was 
first published in the Potchefstroom Electronic 
Law Journal 2016 19(1):1-19. All citations are 
available in the originally published document. 
 
Prof Reyneke is an Associate Professor at the 
University of the Free State, specialising in 
Education law and Children's rights.  
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3. Questions & Answers 

 

 

 
Dear General Secretary 
 
Question:  
 
I would like for someone to please help me 
understand why those of us who left in 1996 are 
overlooked for permanency, yet other educators 
who left at other occasions have since been 
allowed to return to full time permanent 
positions? I have been at this school for 12 
years and have repeatedly been denied 
permanent posts by the Department of 
Education. I was teaching merely 5 years when 
the school I was at opted for LIFO. It is not like I 
left with millions to justify this mark against my 
name. How can this be corrected? I'm so 
frustrated and depressed knowing that I work 
just as hard as my peers but must be paid less 
than half. This is not right. 
 
Anonymous  
 

Dear Anonymous 
 

Kindly check with the labour/employee relations 
directorate and seek advice.  

____________________ 
 
Question:  
 
My school governing body informed me on 9 
November that my position as Head of Athletics 
is redundant for 2022 as they do not have funds 
to pay me. When I asked for my leave to be paid 
out the answer is that I only have leave when it 
is school holiday.  Is this correct? If I look at 
Resolution 7 of 2001 on New Leave Measures, I 
understand it differently.  
 
 

Anonymous  
 

Dear Anonymous 
 

Kindly note that the Council does not have 
jurisdiction over SGB appointees. 

____________________ 
 
Question:  
 
My son is in a private school, grade 10. I was 
advised that he was a few minutes late for a 
specific class. They were two friends that were 
late. I advised the principal that I would set a 
meeting with him, the educator and my son to 
discuss the matter and a way forward. 
 
This was the second incident for the year with 
the specific teacher. However, all other classes 
he is doing very well, and grades are up to 
standard. I feel this educator keeps picking on 
him intentionally and he received a fail mark for 
this subject for the last exam. 
 
My concern is my son was called into the 
principal's office before I could even meet with 
them. He was given a warning letter to sign. If 
he did not sign, he would have had to complete 
English for the remainder of the year by himself. 
He was also told he can leave the school as the 
principal cannot risk losing the educator. 
 
If this legal? Who can I contact to in this regard? 
This letter portrays that my son is being 
victimised as the principal already made his 
decision before meeting with me. Surely there 
are much more serious offenses for a letter of 
such nature to be issued for coming late.  
 
Anonymous  
 

Dear Anonymous 
 

Kindly contact SACE for matters of this nature. 
We unfortunately do not have jurisdiction over 
private schools and neither does the 
Department of Basic Education. 

____________________ 
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Question:  
 
I am an educator at a secondary school. I would 
like the Council to advise me. I lodged a 
grievance with the Department of Education two 
months ago, since then I have not heard 
anything from them. My worry is that by the end 
of this month, 90 days would have lapsed since 
the appointment was effected of the post I am 
disputing. 
 
I would love to know if it will be correct if I lodge 
a grievance directly to this office now that the 
district is not responding to my complaint? 
 

Dear Anonymous 
 

Yes. You have the right to lodge a dispute with 
the Council within 30 days of the appointment. If 
you lodge it outside 30 days, you must apply for 
condonation. Please go to the ELRC website: 
www.elrc.org.za and you will find the DMS APP. 
Please click on the APP link and a dispute 
referral form will display. Complete it and submit 
electronically. 
 
Ms NO Foca, ELRC General Secretary 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
 
 
 
 
 
 
 

 

Dear Readers 
 
We would like to hear your views on education 
related queries or disputes. We will respond to 
questions in the next issue of the Labour 
Bulletin. Please send any questions relating to 
labour law to the ELRC Research & Media 
Manager, Ms Bernice Loxton.  
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